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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME, 


ABATEMENT. 

1. The objection, that grand jurors have not‘been selected and 
summoned as required by law, may well be taken by plea 
in abatement to the indictment.—State v Williams. 

A substantial misnomer, of either the christian or sur- 
name, is good matter of plea in abatement.—Lynes v The 
State. 
Thus—It may be well plead in abatement to an indict- 
ment, charging one by the name of George Lyons, that 
defendant’s true name is George Lynes.—ib. 

. The question, as to whether a grand jury has been drawn, 


summoned and impanneled, according to law, can only be 
considered under a plea in abatement—The State v Green- 


wood, 
. One against Whom an indictment is preferred, may well 


object, by plea, to the competency of a grand juror who 
found the bill. —The State v Middleton. 

. Thus, it isa good plea to an indictment, that one of the 
grand jurors who found it, was not a free-holder or house- 
holder, at the time the list of jurors was returned.—ib. 
Though it would seem, that the competency of persons to 
act as grand jurors,should not be tested by the fact of their 
continuing free-holders or house-holders, up to the time of 
being drawn to serve as such. If persons possess this 
qualification when their names are returned by the sheriff, 
thoughpafterwards they are divested of it—they would be 
competent jurors.—ib. 

A plea in abatement, that one of the grand jury, who found 
an indictment was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad.—ib. 

Such a plea to be available, should aver, that the juror 
was nota free-holder or a house-holder, at the time his name 
was returned to the clerk, bu the sheriff.—ib. 

10. A plea in abatement, which, at the foot thereof, has the 
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words, “sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suflici- 
ently verified, without a formal ailidavit.—ib. 

11. A plea in abatement, to the competency ofa grand juror, 
who found the bill, may properly conclude with a prayer of 
judgment, that the indictment be quashed.—ib- 

12. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most 
regular.—ib. 


ACCOUNTS. 

1. In an action to recover upon an account, for goods sold 
and delivered, particular items of that account cannot be 
proved, by evidence, that the articles were sold and deli- 


vered by a clerk, who is absent from the State.—.Voore v 
Andrews and Brothers. 


ACTION. 


1. Noaction can be maintained by the treasurer of an associa- 
tion, not incorporated, against one, upon his promise in 
writing, to pay money as a subscription,—the same being 
payable to the “treasurer” cf such association, alone.— 
Ewing, treasurer, v Medloek. 

2. In an action to recover upon an account, for goods sold and 
delivered, particular items of that account cannot be prov- 
ed, by evidence, that the articles were sold and delivered 
by aclerk who is absent from the State——Voore v .4n- 
drews and Brothers. 

3. A guardian may sue in his own name, where he has the 
right of possession, or where the possession is injured:— 
But where the matter lies in action, the suit must be in 
the name of the ward.—Sutherland v Goff, guardian. 

4, Thus—a guardian cannot maintain assumpsit to recover 
the value of a slave, the property of the ward, who has 
been hired by such guardian to the defendant, and whose 
death, is alleged to have been caused by the negligence 
of the hirer.—id. 

5. And this, although a promise to pay, what an arbiter 
should determine, be alleged, as made.—ib. 


ACTIONS, JOINDER OF 


1. Two, covenanting with another, by distinct and separate 
writings,—the one for the performance of several duties, 
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and the other te become the surety of the other, to the per- 
formance of his covenants—cannot be joined in the same 
action, to recover for a breach.—Childress vy McCullough 
and Richardson. 


qu 
— 


ADMIRALTY PROCESS, 

1. The statutes of 1824 and 183 3, giving alien, by proceed- 
ings in the nature of admiralty canaiain upon vessels, steam 
boats, &c.—are to be construed in pari materia—both con- 
taining provisions designed to be operative, and to form one 
system.—Richardson, et al. v Cleveland §& Huggins. 251 

2. The jurisdiction conferred upon, and exercised by the 
County Courts, of this State, under these statutes, is not 
in violition of the Constitution of Alabama.—ib. 251 

J. Nor does such jurisdiction conflict with the admiralty and 
maritime authority, vested by the Constitution of the Uni- 
ted States, in the national Courts.—ib. 251 

4. Where a libel filed under the statutes, alleged that the li- 
belants were merchants, that they furnished stores, provi- 
stons, merchandise and materials to a certain steam boat, 
naming her, that the amount claimed was justly due by the 
master and owners, that the boat was duly enrolled, regis- 
tered and licensed, and that the articles were furnished at 
the special request of the owners and master of said boat, and 
that the articles were furnished at divers times, from the 
seventh day of January, 1835, (o the twentieth day of A- 
pril, 1836—It was held, taking the whole libel together— 

First-—-That the description of the personal character of 
the libelants, and of the vessel was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly—That the expressions, that the materials, &c. 
were furnished to the steam boat, and at the special request 
of the owners and master, Were equivalent to the assertion, 
that they were furnished, for the use of the boat. 

Thirdly—That the ins sufficiency of the averment, as to 
the time when the stores, &c. were furnished, could be cor- 
rected by a reference to ‘the account, filed and annexed to 
the libel.—zb. 251 

5. The answer of a respondent to a libel, filed under the sta- 
tutes, above referred to, may, it seems, be required to be 


made under oath.—7b. 251 
6. But in such case, the libel should expressly require the an- 
swer to be under oath.— ib. 251 


And where an auswer is made to a libel, which does not 
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require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to.—ib. 

8. Cases of this character when tried, should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to the libel or answer.—ib. 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge ofthe specific lien acquired upon a vessel by her 
seizure, . .ib. 

10. Where the stipulation has been entered into, in pursu- 
ance of these statutes, a condemnation of the vessel, (on fi- 
nal judgment,) cannot be awarded. - -ib. 


AFFIDAVIT. 

1. It is no ground for quashing of an attachment, that the 
words, ‘absconds or secretes,”’ are used in the aflidavit- - 
these words form one distinct ground for an attachment, as 
recognised in the statute... Cannon v Logan. 

. Though, the insertion in the affidavit, or recital in the writ 
of attachment, of any two of the several grounds embraced 
inthe statute, would be irregular.—ib. 

3. The aflidavit required to be filed under the latter clause of 
the statute of 1807, is designed for the protect‘on of the 
plaintiff from an improper exercise of the discretion of the 
Court... Cummings v Edmunson, adm’r, de bonis non. 

4. And it seems, it would be error, ,for a Court to non-suit a 
plaintiff, in a case, commenced for more than fifty dollars, 
but in which a recovery was for less—where an affidavit 
was filed as required by the statute._ _ib. 

5. A plea in abatement, which, at the foot thereof, has the 
words, ‘‘ sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suflici- 
ently verified, without a formal affidavit.. - The State v Mid- 
dleton. 


to 


AIDER AND ABETTOR. 

1. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
The State vy Coleman. 

2. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comforting, assisting, and main. 
taining, T. K, in the commission of a murder,—the prisoner 
may well be convicted of man-slaughter.—-ib. 


ASSOCIATIONS, PRIVATE 
1. No action can be maintained by the treasurer of an associa- 
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tion not incorporated, against one, upon his promise in wri- 
ting, to pay money as a subscription ,---the same being pay- 
able to the “‘treasurer’’ of such association, alone. —Ewing 
v Medlock. 82 


ATTACHMENT. 

1; lt is no ground for quashing of an attachment, that the 
words, “‘absconds or secretes,”’ are used in the affidavit- - 
these words form one distinct ground for an attachment, as 
recognised in the statute... Cannon v Logan. . 

. Though, the insertion in the affidavit, or recital in the writ 
of attachment, of any two of the several grounds embraced 
in the statute, would be irregular.—ib. 77 

3. Overruling a motion, (made after judgment in an attach- 

ment,) to strike from the levy endorsed upon the writ, what- 
ever relates to lands- -held not to be ground for error.—Jb. 77 


i) 


AUTRE FOIS ACQUIT. 
1. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar to a subsequent indictment for them ino roflence— The 
Slate v Standifer et al. 523 
. As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter... - 0. 523 
3. So, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny.--Ib. 523 
4, The same individual may, however, at the same time, and 
in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other._ _ Ib. 523 
5. Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L. L.- -the transactions inducing the indictment being aver- 
red to have been identical._ _ Ib. 523 


i) 


BAILMENT. 
1. The covenant of the hirer of a slave, to return it to the own- 
er at the expiration of the term,- -is discharged by the death 
of the slave... Perry v Hewlett; et al. 318 
2. But the hirer of a slave is bound, on his covenant to pay the 
price agreed on, notwithstanding the death of the slave, be- 
fore the term of service expires.. 1b ; 318 
3. But where, on an entire contract, by covenant, to pay a par- 
ticular sum for the hire of two slaves, for a certain term, 
one of the slaves dies, and the other is taken by the owner, 
out of the possession of the hirer, without his consent, be- 
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fore the expiration of the term,. the covenant of the hirer, 
to pay for the hire of both slaves, is thus discharged.. - Ib. 

4. A guardian can not maintain assumpsit to recover the va- 
lue of a slave, the property of the ward, who has been hired 
by such guardian, to the defendant, and whose death is 
alleged to have been caused by the negligence of the hirer. 
Sutherland v Goff. 

5. And this, although a promise to pay what an arbitor 
should determine, be alleged, as made.-. - Jb. 


BARON AND FEME. 

1. Where an administratrix marries, the husband, during the 
joint lives of the wife and himself, is invested with all the 
rights of the administration, and she becomes incapable of 
controlling the property of her intestate, or the acts of her 
husband, in disposing of it... Pistole v Street adm’r. 

2. Thus, where one, being an administratrix, marries, and the 
husband sells the personal estate of her intestate, during co- 
verture. .she can not, after his death, maintain an action, in 
her capacity of administratrix, to recover the property thus 
sold... .Jb 

3. Where, in such case, a statute of South Carolina was reli- 
ed on, which declared all sales of personal property by ad- 

‘ministrators or executors, without an order, &c., void- -it 
was held, that, the act being intended for the protection of 
creditors and legatees or distributees, against personal re- 
presentatives and their vendees; and not for the security of 
the representatives against their own wrongful uacts,_-_the 
administratrix could not, under it, avoid sale of property 
made by her husband, during coverture.- - Ib. 


BOATS. 

1. The statutes of 1824 and 1836, giving a lien, by proceed- 
ings in the nature of admiralty process, upon vessels, steam 
boats, &c.—are to be construed in pari materia—both con- 
taining provisions designed to be operative, and to form one 
system.—Richardson, et al. v Cleveland §& Huggins. 

2. The jurisdiction conferred upon, and exercised by the 
County Courts, of this State, under these statutes, is not 
in violation of the Constitution of Alabama.—ib. 

3. Nor does such jurisdiction conflict with the admiralty and 
maritime authority, vested by the Constitution of the Uni- 
ted States, in the national Courts.— ib. 

4. Where a libel filed under the statutes, alleged that the li- 
belants were merchanis, that they furnished stores, provi- 
sions, merchandise and materials to a certain steam boat, 
naming her, that the amount claimed was justly due by the 
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master and owners, that the boat was duly enrolled, regis- 
tered and licensed, and that the articles were furnished at 
the special request of the owners and masier of said boat, and 
that the articles were furnished at divers times, from the 
seventh day of January, 1835, to thé twentieth day of A- 
pril, 1836—It was held, taking the whole libel together— 

First—That the description of the personal character of 
the libelants, and of the vessel was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly—T hat the expressions, that the materials, &c. 
were furnished to the steam boat, and at the special request 
of the owners and master, were equivalentto the assertion, 
that they were furnished, for the use of the boat. 

Thirdly—That the insufficiency of the averment, as to 
the time when the stores, &c. were furnished, could be cor- 
rected by a reference to the account, filed and annexed to 
the libel.—2b. 

5. The answer of a respondent to a libel, filed under the sta- 
tutes, above referred to, may, it seems, be required to be 
made under oath.—ib. 

6. But in such case, the libel should expressly require the an- 

swer to be under oath.—ib. 

. And where an answer is made to a libel, which does not 
require it to be on oath, it iserror for a Court to reject the 
answer, because not sworn to.—7b. 

8. Cases of this character when tried, should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to the libel or answer.—%b. 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge ofthe specific lien acquired upon a vessel by her 


seizure... 1b. 
10. Where the stipulation has been entered into, in pursu- 


‘ 


ance of these statutes, a condemnation of the vessel, (on fi- 
naj judgment,) cannot be awarded. - .1. 


st 


POND. 


1. How far the omission of a constable to renew his bond an- 
nually, as.required by statute, would be a failuare to perform 
the duties of his office. .quere?.. Richardson & sony Bean 
and Washington. 

. But the statutory requirement that these officers shall re- 
new their bonds annually,. as affecting the liability of their 
sureties,. is to be considered upon the principle regulating 
the bonds of officers elected annually .- 1b. 

3. So, the sureties of a constable to his bond, can not be made 


cS) 


563 


251 


251 
251 


251 


251 


251 


251 


27 








—————— 


564 INDEX. 


liable for defaults of that officer, committed after the expi- 
ration of a year from the time of executing it.. ib. 

4. The action of debt is a proper remedy, on a bond condition- 
ed for the performance of covenants..-Meakings et al. v 
Ochiltree et al. 

5. The construction of the statute of 1824, “ regulating pro- 
ceedings on penal bonds,” must be controlled by the deci- 
sions which have been made under the 8th section of the 
8th and 9th Wm. 3.--ib. 


BOND FOR TITLES. 


1. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete._-Haley, et al. v Bennett. 


2, The vendor of real estate, who ‘parts with the possession, 
and executes a bond, conditioned for the making titles, 
when the purchase money is paid,_ has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.- -ib. 


3. Nor is a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold. . -1b. 

4. And a vendor in such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
be prevented by the vendee’s bill in Chancery, to rednem. 
--tb. 

5. But the recovery, by a vendor, of the possession of the pre- 
mises, in ejectment, would not have the effect of disannul- 
ling the contract of sale. - _1b. 

6. The vendor in such a case, could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance; when Chancery would compel a conveyance to the 
vendee or his assignee. - -1b. 


BONDS, INDEMNIFYING. 


1, Where a plaintiff in execution fails or refuses, on the ap- 
plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff has reasonable 
doubts whether the right in property levied on, be in a de- 
fendant,..such sheriff can not be compelled to receive the 
bond of a co-defendant, a surety, and sell the property.. - 
Hall v M Henry. 
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CHANCERY. 


1. 


to 


Where A executed a decd of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by I, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
selfto prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie- - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power toset aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 
to take from a party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before tne sale, he should 
not have benefit from his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the deed—liable to a return to A, 
on payment of the trust debt. 

Secondly——That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, to the payment of a debt, other than that secured by 
the trust debt. 

Thirdly. That a payment made by A to B, and charged 
to have been extorted as usurious interest—the usury not 
being denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 
A, should be credited against the trust debt..-Driver v. 
Fortner. 


. Jt seems, that one having a lien upon property, liable to 


waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide._ -ib. 


. A bill for an injunction, not filed as an original, the order 


upon which has not been complied with, cannot be consi- 
dered a record of Court, so as, of itself, to become evidence 
in a suit in chancery, between the same parties._ -ib. 


. Though, it seems, a bill in Chancery, basing its material al- 


legations upon such bill for injunction, and its existence be- 
ing admitted by the answer, might dispense with proof of it. 


«<a 


. The prayer of a billin Chancery, is an essential part, and 


without its insertion, no decree can be rendered for a com- 
plainant._ 1b. 


. Under a general prayer for relief, with or without a special 


prayer, a Court of Chancery, will award such relief as may 
be made out by the bill, or as is consistent with the cause, 
though variant from relief specially prayed. - -ib. 
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7. 


8. 


But where specific relief only is prayed, Chancery will not 
go further than its terms require. _ ib. 

Where a bill was filed in Chancery, for the purpose of di- 
vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted ofa claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First_ .That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President- - 
no yalid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill. 

Secondly. -That neither could equity entertain the bill 
in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. _he having his remedy at law. - - 
Herring v McElderry, et al. 


. Chancery will not consider the question of an alleged co- 


partnership in the purchase of lands, where neither the al- 
legations or proofs in the cause, recognise the existence of 
any agreement in writing in relation to such co-partnership. 


Larkins v Rhodes. 


10. Whether money paid by one in pursuance of an alleged 


oral agreement, to purchase lands in co-partnership, would 
authorise reliefin Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty. . ib. 


11. So, where on a bill filed, charging a co-partnership in the 


purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object- - 
and there were neither allegations or proofs of an agreement 
in writing;- and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held- - 

First. That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly. -That there being no proof of an agreement in 
writing, the case could not be considered, on the ground of a 
copartnership- -but was so far within the statute of frauds. 

Thirdly---That the allegations of a payment to the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery. - -1b. 
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12. Where a party instituting legal proceedings, used the 
name of another, as plaintiff, as was alleged, without the 
consent or knowledge of the latter, -on a bill filed by such 
nominal plaintiff to enjoin an execution issued against him 
for the costs of such suit- -it was held- - : 

1, That the allegation of the insolvency of the party com- 
mencing the proceedings, was a material fact, and being 
denied in the answers of part of the defendants, should have 
been supported by proof. 

2. That the answer of the party instituting the proceed- 
ings, could not be used against the other defendants, _ 
Cockerham, et al. v Davis, 

13. Chancery has the right to exercise its jurisdiction, in the 
case of a nuisance, in restraining the exercise, or the erec- 
tion of, and in some instances to abate, that, from which ir- 
reparable damage to individuals, or great public injury, will 
ensue.-- Slate y The Mayor and Aldermen of the City of Mo- 
bile. 279 

14, And this, in case of a public nuisance, independent of the 
concurrent jurisdiction of the Common Law Courts, by in- 
dictment.-_ -7b. 279 

15. The jurisdiction of Courts of Equity, in affording preven- 
tive relief, in cases of public nuisances, is clearly defensi- 
ble, where the fact of nuisance, is placed beyond doubt._ ib 279 

16. And even where the fact of nuisance, is questionable, equi- 
ty sometimes affords relief by way of injunction, (until a 
trial at law,) where its denial would produce great public in- 
convenience... -tb. 279 

17. The principles which govern a Court of Chancery, in en- 
tertaining an information, to restrain the exercise of a pub- 
lic nuisance, or to abate one, are- - 

First--To prevent irreparable injury from accruing, be- 
fore a Court of Law can act definitively. 

Secondly. -To avoid protracted and expensive litigation. 

. -tb. 279 

18. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,.-one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;- on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,- - 

First-—That the expression in the act of incorporation of 
the city, that Government street’should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 
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Secondly..That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Tiirdly--That in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress. - -ib. 


of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not correspond with the proofs.--Duren and Wal- 
ker v Parsons. 


20. Chancery will dismiss a bill, filed to render defendants 


accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged ina new a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply .- ~ib- 


21. As where one filed a bill, charging that a written agree- 


ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to com- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a party to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden. -that while from the agreement set forth in the bill, 
the case was of that character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,.-yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - _ib. 


22. Where an original bill is sufficient, both as to allegations 


and parties, to authorise a decree rendered,.-such decree 
will not be reversed, because a party, not material, has not 
been brought into Court; or because an amended bill, does 





19. A complainant in Chancery, in a bill, filed for the object | 
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not seek process against a party, who has answered... .Ha- 
ley, et al. v Bennett. 
23. Where a vendor of real estate, seeks to enforce a lien for 


the purchase money, against the estate in the possession of 


the vendees’ assignee, it is not necessary that all the mssne 
conveyees, (haying no interest,) should be brought before 
the Court.—2b. 

24. Where a vendor seeks to establish his equitable lien for 
the purchase money, against real estate sold, in the posses- 
sion of the vendees’ assignee—the fact that a decree has 
been made againstthe vendee, for any deficizncy which might 
exist, after a sale of the premises, such vendee being only 
before the Court, by decree, pro confesso—will not autho- 
rise a reversal here—the case being brought before this 
Court, by the vendees’ assignee, alone... ib. 

25, liter, if the case had been prosecuted here, by the ven- 
dee himself! —ib. 

26. All the essential incidents of a mortgage, in particular re- 
gard to alien upon the premises for the purchase money, 
attach to, and contro! a contract jor the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete._ _v). 

The vendor of reat estate, who parts with the possession, 
and executes a bond, conditioned tor the making of titles, 
when the purchase money is paid,.-has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.. -ib. 

23. Noris a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold. - ib. 

29. And a vendor im such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
be prevented by the vendee’s bill in Chancery, to redeem. 
- tb, 

30, But the recovery, by a vendor, of the possession of the pre- 
mises, in ajectmpent, would uot have the effect of disannui- 
eo the contract of sale... ib. 

. The vendor in such a case, could onl} y maintain the posses- 
sion until the rents and profits had dise! harged the incum- 
brance; when Chance ny would compel a conveyance to the 
* endee or his assignee.- -ib. 

32. A defendant to a bill j in chancery, may avail himself ofa 
want of equity in the bill. though he has answered fully, 
Without urging an objection to the jurisdiction. —Mc Grew 
v The Tombeckbdce Bank. 

33. Chancery will not relieve against a judgment at law, 
where the party has a defence which might there have been 
relied on; except such defence has been omitted, through 
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circumstances, not attributable to such party’s neglect or 
inattention. . .ib. 

34. A bill for discovery, where the facts‘ are supposed to be 
within the knowledge of the opposite party, cannot be en- 
tertained after judgment. unless an excuse be shewn why 
such bill was not exhibited earlier.—2b. 

35. A bill inthe nature of one for a new trial at law, will not 
be entertained. - .ib. 

36. Chancery will not relieve a surety to a note, from a judg- 
ment at law, which judgment he submitted to without an at- 
tempt at a legal defence,—on the ground, that he has dis- 
covered, since the rendition of the judgment, that other su- 
reties to the same note, have discharged themselves of the 
note; and on the supposition that he can effect a discovery 
from the plaintiffs,—ihe facts showing great neglect and in- 
attention on the part of the complainant. - -ib. 


CHARACTER, 

1, Evidence of good character, is not admissible to repel the 
imputation of fraud, in civil proceedings: aliter, where cha- 
racter is directly put in issue, or on the trial of an offence 
against the State, involving moral turpitude, or on an in- 
dictment for breach of the peace.--Ward and Thompson v 
Herndon. 


COMMISSIONERS OF SIXTEENTH SECTIONS. 

1, The school commissioners of the several townships in this 
State, are special corporations, and as such, have no power 
to take and hold lands.— School Commissioners v Akin. 

2. So the school commissioners cannot maintain indebilatus as- 
sampsit, against the vendee of lands, sold as the property of 
the township, to recover their price.. -1b. 

3. But where the lands, the property of a township, are sold, 
legally, by the school commissioners, and the vendee refu- 
ses to comply with the terms of sale, by giving his notes, it 
seems, that an action might well lie in favor of the commis- 
sioners, and a recovery in damages be effected .—-ib. 

4, So, also, it seems, the school commissioners would have 
the authority, where a vendee refused to comply with the 
terms of a sale of such lands,. .to effect a re-sale upon the 
terms prescribed in the statutes.—v7b. 

5. A condition, imposed by school commissioners, in effecting 
a sale of a sixteenth section,—that if the vendee failed to 
comply with the terms of sale, by giving notes with security, 
the lands should be re-sold, and the first purchaser hetd re- 

onsible,—would not, it seems, render void a contract of 
sale, or defeat an action by the commissioners, to recover 
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of the first purchaser, after a legal re-sale, the difference of 
price, between the first and last sale.—7b. 

6. But where school commissioners under such conditions, 
sold lands of the township, and on the refusal of the vendee 
to comply, effected a re-sale, at a price less than the mini- 
mun afficed by law,<-it was held that an action did not lay 
to recover of the first purchaser, the difference between the 
first and last sale.—ib. 


CONSTABLE. 
How far the omission of a constable to renew his bond an- 
nuallyv,as required by statute, would be a failuare to perform 
the duties of his office. .quere?.. Richardson & sony Bean 
_ me Washington. 
. But the statutory requirement that these officers shall re- 
new their bonds annually,.-as affe cting the liability of their 
sureties, -is to be considered upon the principle regulating 
the bonds of officers elected annually... ib, 

3. So, the sureties of a constable to his bond, ¢ can not be made 
liable for defaults of that officer, committed after the expi- 
ration of a year from the time of executing it.. .b. 


CONTRACT, WRITTEN 

1. It is not allowable to contradict, extend, or vary substanti- 
ally, a written coniract, or its legal import, by parol evi- 
dence.—.Vead v Steger. 

2, Where parties have agreed upon the terms of a contract, 
which is afterwards reduced to writing, the verbal agree- 
ment is merged inthe wriiten contract, and cannot be va- 
ried by parol evidence, and even though the verba) and 
written contracts were simultaneously made, the rule is not 
varied-—ib. 

3. But where a monied consideration is expressed ina deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is not 
usual fo state it with precision: --t. 

4, So, where by fraud or undue means, there was an omission 
to state the contract truly: -t). 

5. Or, where the contract contains a latent ambiguity:. .7b. 

6. Or where a deed contains nothing respecting ‘the conside- 
ration, it may be upheld by shewing what it was:_ .7b, 

7. Or, where a deed, after stating a certai inconsideration, adds 
the general words, “ and for other considerations,”’. -parol 
evidence has been admitted, to shew what those other con- 
siderations were:. ib. 

8. So, alesser.or a greater consideration of the same charac- 
fer, may be shewn; and,_. -2b. 


571 


169 


169 


9 
~2 


ta) 
=~) 


493 


493 


498 


493 
493 


498 


493 


493 











572 INDEX. 


9. So, where a deed is made, “in consideration of natural 
» love and affection, and one dollar,”’ parol evidence has been 


admitted, to shew tha! other valuable considerations pass- 
ed... .tb. 


CORPORATION. 

1. The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,_.-with a due regard to 


individual interest. . -Slalev The Mayor and ldermenoj Mo- — 


bile. 

2. The extent of the powers of a corporation, is to be ascer- 
tained by a reference to such grants as the legislature has 
made in its favor._ -ib. 

3. And a corporation can have no right, except such as are 
specially granted; or, as are incidental to, or necessary to 
give effect to the powers specially granted. . ib. 

4. A city corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such power expressly, by its charter, or 


in carrying out an incident to such express delegation._-ib. 2 


5. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance. - -ib. 

6. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,.-one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ on a bi!!, inthe nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,. - 


First-—-That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly..That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--Thati in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress, - -1b, 





498 


to 
=! 
> 


279 


o* 9 


279 


279 











on 
€ 


INDEX. 


COUNTS, COMMON. 


1. Where a writing is offered in evidence, under the common 
counts in assumpsit, its execution must be proved... -Hunley 
v Willis Lanz & Co. 154 
2. A promissory note, whether made the foundation of a suit, 
or given in evidence under the common counts, imports, of 
itself, a consideration.—ib. 154 


COURT, CHARGE OF, 
1. Where a plaintiff declares in several counts, and a Court 
is requested to give the jury trving the cause, a general 
charge. -such charge, if given, will be applied, in error, to 
any count which will sustain it... Derrick v Morris. 111 
2- Though it seems, that where a Court is requested to con- 
fine its charge to some one particular count, if the charge 
is not proper in reference to such count, it might-be error. 
—Ib. Lil 


COURTS, COUNTY. 

1. The several County Courts of this State, have no jurisdic- 
tion, whatever, of the offence created in the twelfth section 
of the act of 1821, providing a penalty where a tax-collect- 
or makes a false return of taxable property, with a view to 
defraud the County or State.---Patilla v The Governor. 232 


COURT, SUPREME. 


1. Where it was alleged ina petition, filed to supersede an 
execution, that the party in whose name it was issued, had 
died before the commencement of the suit upon which the 
execution was founded,.-on appeal to this Court from an 
inferior Court, on a judgment dismissing the petition, it 
was held, — 

First—That this Court would not, on motion, receive a 
suggestion of the death of the plaintiff in execution, and 
make his representative a party. 

Secondly. -That the record exhibiting no change of par- 
ties since the filing of the petition, the plaintiff in error 
might be permitted to assign errors, and have a hearing up- 
on the merits... Richardson v Williams. 234 

2. The Legislature having omitted to prescribe the regula- 
tions, by which the ordinary constitutional power of this 
Court, over subordinate jurisdictions, is to be exercised in 
criminal cases,. -the Court, in bringing such cases before it 
for revision, must resort to such writs as are known to the 


ry 


law..-Lynes v The Siate. 236 
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3. This Court recognizes the writ of error as a common law 
i] 
writ.—ib. 
4. This Court has the unquestionable right, in the exercise of 
5 ? 
its constituttional power, to bring before it criminal cases, 
by ordering a writ of error.—-ib. 

5. This Court will take judicia! notice, who are the Circuit 
Judges of this Sta‘e; and a mis-spelling of the name of a 
Judge, in «transcript certified to this Court, will be regard- 
ed as aiiere clerical error.—Siale v Greenwood. 

6. The certificate of the clerk below, appended to a transcript 
in this Court, as to anindictment in a cause, which is sub- 
joined must be taken as true.---7b. 

7. So, where papers in a cause, are sent from one county to 
another, by a change of venue, and afterwards removed in- 
to this Court—it will be presumed, from the clerk’s certifi- 
cate, in the absence of any contest as to their verity, below, 
that the clerk has transmilied the proper papers.---ib. 

8. That an order of a Court below, transferring a case here, 
sets out, that the questions raised, are novel and difficult to 
the counsel,. will not authorise this Court to refuse jurisdic- 
tion... -ib. 

9. If one suing out a writ of error, fails, from any cause, to 
file the transcript, at the term to which the writ is returna- 
ble,_ a new writ of error may be sued out, at any time bhe- 
fore the aflirmance of the judement, on certificate.— The 

- r ? 
Uniled Siates v Hadenand Everett. 

10. And the neglect or omission of a defendant in error, to af- 
firm the judgment on certificate, where the transcript is not 
filed at the first term, or any time thereafter,—precludes his 

? d ? I 
right to such affirmance, on certificate at a subseqnent 


le 


term, when the case has been brought up by a new writ of 


v 
error, and the transcript is liled.— 2d. 


COVENANT. 

1. Two, covenanting with another, by distinct and separate 
writings,—the one for the performance of several duties, 
and the other to become the surety of the other, to the per- 
formance of his covenants,-.can not be joined in the same 
action, to recover for a breach.—Childress vy MW? Cullough 
and Richardson. 

2, The covenant of the hirer of a slave, to return it tothe own- 
er at the expiration of the term,- -is discharged by the death 
of the slave... Perry v Hewwilell, el al. 

3. But the hirer of a slave is bound, on his covenant to pay the 
price agreed on, notwithstanding the death of the slave, be- 
fore the term of service expires.. 1 

4. But where, on an entire contract, by covenant, to pay a par- 
ticular sum for the hire of fwo slaves, for a certain term, 
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one of the slaves dies, and the other is taken by the owner, 

out of the possession of the hirer, without his consent, be- 

fore the expiration of the term,--the covenant of the hirer, 

to pay for the hire of both slaves, is thus discharged..-Ib. 318 
5. The action of debt is a proper remedy, on a bond condition- 

ed for the performance of covenants..-Meakings et al. v 

Ochiltree et al. 395 
6. The construction of the statute of 1824, “ regulating pro- 

ceedings on penal bonds,” must be controlled by the deci- 

sions which have been made under the 8th section of the 

8th and 9th Win. 3.- -2b. 395 


CREEK TREATY. 
1, Under the Creck Treaty of 1832, an Indian reservee, 
when his land had been selected and set apart, by location, 
became entitled to the possession, until disposed of by him, 
according to the terms of the treaty, or voluntarily relin- 
quished or abandoned.---Jones and Parsons’ heirs v Inge and 
Mardis’ heirs. 327 
. And this right to the possession was a legal estate, which 
could have been enforced in a Court of law.—zb. 327 
. By the provisions of this treaty, the Indian was authorised 
to convey his title and interest in the selected land, with the 
approval of the President of the United States..---ib. 327 
4 And after such approval the contract of conveyance be- 
came valid, vesting in the grantee, all the estate vested in 
the Indian by the treaty and his-location.---ib, 327 
The action of the President of the United States, in rela- 
tion to these contracts, is final and conclusive; and pre- 
cludes any inquiry ina collatteral way, into the identity or 
capacity of the Indian, parting with his interest, unless, in 
a suit, in which one of the parties claims under or through 
him.---7b. 327 
6. A contract for the sale of his lands, by an Indian reservee, 
located under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.---Clarlit- 
ko v Elliott. 403 
7. Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance ope- 
rating in presenti, or as a stipulation for one to be executed 
in fuluro; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conveyance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi-~ 
cament.---ib, 403 
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8. A grant of lands from certain persons of the Creek tribe of 
Indians, to whom the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until alter suit commenced.---Fipps 
v M’ Gehee et al. 

9. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th March, 1832, had 
received the assignment and had been located on the land; 
or if the land had been located, and designated as reserved 
for this purpose, by the locating agent, and then assigned 
before the commencement of the suit:---under such a state 
of things, an inchoate legal title would have vested, which 
would have been perfected by a patent subsequently issued, 
and in view of which, the action could yet have been sus- 
tained.---1b. 


CRIMES AND MISDEMEANORS. 

1. That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kiil- 
ing of a slave, was not intended to create a new oflence, 
punishable by indictment, setting out specially the terms 
used in the constitution.—-- The Slate v Coleman. 

2. So, a count in an indictment, charging one with maliciously 
depriving a slave of life, &c. , held to be defective.---ib. 

3. If one of several counts, in an indictment be defective, « 
may be reached by motion to qash, or by demurrer. —2b. 

4. But, objection to the whole indictment, will not prevail, if 
there be one good count.---ib. 

5. Where several counts in an indictment, charge offences to 
which the law inflicts distinct punishments, it seems the in- 
dictment might be bad.---7b. 

6. But after verdict and judgment, upon an indictment con- 
taining good and bad counts, judgment will not be arrested 
or reversed.---ib, 

7. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
wb. 

8. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comtorting, assisting, and main- 
taining, T. K, in the commission of a murder,—the prisoner 

may well be convicted of man-slaughter.—-ib. 

9. The legislature having omitted to prescribe the regulations, 
by which the ordinary constitutional power of this Court, 
over subordinate jurisdictions, is to be exercised in-criminal 
cases,---the Court, in bringing such cases before it for re- 
vision, must resort to such writs as are known to the law.--- 
Lynes vy The State. 
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10. This Court has the unquestionable right, in the exercise of 

its constitutional power, to bring betore it criminal cases, 

by ordering a writ of error.—ib. 236 
11. It may be well plead in abatement to an indictment, charg- 

ing one by the name of George Lyons, that defendant’s true 

name is George Lynes._ -ib 236 
12. Where by the terms of a private statute, a privilege was 

granted to certain persons to erect mills upon a river, which 

privilege, in a certain event, was subject to revocation,. - 

and the Judge of the County Court was vested with power, 

on the happening of a contingency, to abate the mills as a 

nuisance, it was held,---That such statute did not divest the 

Circuit Court of its ordinary jurisdiction, in the abatement 

of the nuisance, by indictment.---Siate v Bell. 365 
13. Though it seems, that one might not be found guilty of a 

nuisance, in the erection or continuance of the mills, if 

erected in strict conformity with the provisions of the sta- 

tute,---until the privilege granted under the act had been 

revoked, in the manner pointed out in the statute. _ -ib. 365 
14. But this being a matter resting on the evidence, this Court 

in the absence of a question raised on the point, would pre- 

sume a jury had been satisfied, that a defendant, against 

whom a verdict in such a case had been rendered, had not 

complied with the terms on which the privilege was granted, 

or had continued the nuisance, alter it had become unlaw- 

ful, or that the inquisition, abating the nuisance had been 

made. _ ib. 365 
15. One indicted for a nuisance, cannot defend against the le- 

gality of a conviction, by alleging that he only acted as the 

agent or overseer of another. -ib, 365 
i6. Thus, one indicted for a nuisance, in the erection of mills, 

can not iaterpose a bar against the legality of a conviction 

for the offence, by alleging, that the mills are the property 

of another, residing in a different State, for whom defend- 

ant is acting as agent. - -vb. 365 
17. But it seems, such matter might well be urged to a jury, 

as a circumstance, in mitigation of a discretionary penalty 

or fine. .ib. 365 
18. A defendant in a criminal case, can not be compelled to 

select and rely upon one of several pleas, submitted by him. 

The State v Greenwood. 474 
19. While the statnte of this State, authorising a party to file 

more pleas than one, does not include criminal cases,- -yet, 

the right thus to plead, exists at common law.. -1b. 474 
20. One against whom an indictment ts preferred, may well ob- 

ject, by plea, to the conipetency of a grand juror, who found 

the bill... The Siate v Middleton. 484 
21. It is a good plea to an indictment, that one of the grand 
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jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned.- -1b. 

22. A plea in abatement, that one of the grand jury who found 
an indictment, was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad. - .ib. 

23. Such a plea to be available, should aver, that the juror 
was not a free-holde7, or a house-holder, at the time his name 
was relurned to the clerk, by the sheriff... -ib. 

24. A plea in abatement, which, at the foot thereof, has the 
words, ‘* sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suffici- 
ently verified, without a formal affidavit... 

25. A plea in abatement, to the competency of a grand juror, 
who found the bill, may pvoperly conclude with a prayer of 
judgment, that the indictment be quashed. - -2b. 

26. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most re- 
gular... -tb. 

27. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the majér crime, is 
a bar toa subsequent indictment for the minor offence— The 
Slate v Standifer et al. 

28.As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter. . - Jb. 

29.So, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny... -Jb. 

30.The same individual may, however, at the same time, and 
in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other.. Jb. 

$1.Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L.. .the transactions inducing the indictments being aver- 
red to have been identical.. - Ib. 


DEBT, ACTION OF. 
1. The action of debt is a proper remedy, on a bond condition- 


ed for the performance of covenants..-Meakings et al. v 
Ochiltree et al. 


DEBTOR AND CREDITOR. 

1, Where A executed a deed of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by B, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
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self to prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie. - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power toset aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 
to take from a party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before the sale, he should 
not have benefit from his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the deed—liable to a return to A, 


on payment of the trust debt. 


Secondly--That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, to the payment of a debt, other than that secured by 
the trust deed. 

Thirdly. .~That a payment made by A to B, and charged 
to have been extorted as usurious interest—the usury not 


being denied by B, in his answer, but avoided; and no proof 


being made, that the payment was applied to the benefit of 
A, should be credited against the trust debt... Driver y. 
Foriner. 


. It seems, that one having a lien upon property, liable to 


waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. - -ib. 


DEEDS. 


}. 


The act of 1812, which prescribes the mode in which the 
probate of deeds may be taken, sets out a form, which, in 
substance, must be pursued; and a deviation from the mode 
prescribed in the act is ground of error...Fipps v MM’ Ge- 
hee. 


. The essentials required in a probate under this statute, are, 


that the witness should swear,—to the subscription of all 
the parties, setting out their names; that the witnesses sub- 
scribed in the presence of the maker of the deed, and in 
the presence of each other, and on the day and year nam- 
cd in the deed._ -1b. 


. Where the probate of a deed only set forth,..that a sub- 


scribing witness appeared, and made oath, that he saw the 
same signed, sealed and delivered for the purposes therein 
mentioned, and that B and H signed the same, at the time said 
deed was executed, as witnesses, -held defective, as omitting 
the essential requisites of the statute of 1812.. ib. 
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4. But where a monied consideration is expressed ina deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is not 
usual to state it with precision.— Mead v Sleger. 

5. So, where by fraud or undue means, there was an omission 
state the contract truly. --vb. 

6. Or, where the contract contains a latent ambiguity :- -t. 

7. Or where a deed contains nothiug respecting the conside- 
ration, it may be upheld by shewing what it was:- ib. 

8. Or, where a deed, after stating a certain consideration, adds 
the general words, ‘‘ and for other considerations,” - parol 
evidence has been adinitted, to shew what those other con- 
sideratious were. ib. 

9. So, a lesser or a greater consideration of the same charac- 
ter may be shewn; and,- -ib. 

10. So, where a deed is made, “ in consideration of naturel 
love and affection, and one dollar,”’ parol evidence has been 
admitted, to shew that other valuable considerations pass- 


ed.—ib. 


DEEDS, PROBATE OF. - 


1. The act of 1812, which prescribes the mode in which the 
probate of deeds may be taken, sets out a fori, which, in 
substance, must be pursued; and a deviation from the mode 

rescribed in the act, is ground of error.—Fipps v .W Ge- 
e et al, 
2. The essentials required in a probate, under this statute, 


are, that the witness should swear,--to the subscription of 


all the parties, setting out their names, that the witnesses 
subscribed in the presence of the maker of the deed, and in 
the presence of each other, and on the day and year nam- 
in the deed.---ib. 

8. Where the probate of a deed only set forth,_ that a sub- 
scribing witness appeared and made oath, thai he saw the 
same signed, sealed and delivered, for the purposcs therein 
mentioned, and that B and H signed the same at the time said 
deed was executed, as witnesses,. held defective, as omitting 
the essential requisites of the statute of 1812.---iD. 


ERROR, AND WRIT OF. 


1. Where a plaintiff declares in several counts, and a Court 
is requested to give the jury trying the cause, a general 
charge- such charge, if given, will be applied, in error, to 
any count which will sustain it..- Derrick v Morris. 

2: Though it seems, that where a Court is requested to con- 
fine its charge to some one particular count, if the charge 
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is not proper in reference to such count, it might be error. 

3. The question whether a plaintiff, in instituting suit in the 
Circu.t Court, for a larger sum than fifty dollars, and reco- 
vering less than that sum—has designed to evade the lat- 
ter part of the statute of 1807, is one of discretion in the 
Court irying the cause, and which can not be reviewed in 
this Court.. _ Cummings v Edinunson, adm’r, 

4. Where original process issues against two, which is served 
upon one, and the plaintiff declares only agaiust the party 
served, though appearance is entered as for both, judg- 
ment rendered against both defendants is error..-Lucy and 
another v Beck. 

5. But insuch case, the judgment against both parties will be 
reversed, and rendered, in this Court, against the party 
served. _ ib. 

6. A defendant in error will not be permitted to refer this 
Court to errors of an inferior Court, against himself, as a 
reason why errors committed against a plaintiff here, should 
not be considered.—Perkins and “lliott v Maufield. 

7. The Legislature having omitted to prescribe the regula- 
tions, by which the ordinary constitutional power of this 
Court, over subordinate jurisdictions, is to be exercised in 
criminal cases,-_ -the Court, in bringing such cases before it 
for revision, must resort to such writs as are known to the 
law..-Lynes v The State. 

8. This Court recognizes the writ of error as a common law 
writ.— ib. 

9. This Court has the unquestionable right, in the exercise of 
its constitutional power, to bring before it criminal cases, 
by ordering a writ of error..2b. 

10. The statute, limiting the prosecution of writs of error, to 
three years, applies as well to a writ of error from a Supe- 
rior to an Inferior Court, asto one issued from a Court and 
returnable to itself, to revoke its own judgment.- -Richard- 
son v Williams. 

11. One who has lost a right to sue out a writ of error, can 
not object, that the opposing party had died, and there was 
no representative against whom to sue out the writ._ -ib. 


12. In a case where it may be essential to sue out a writ of 
error against a deceased party, whose estate has not been 
administered on, for the period of three months after his 
death,.-one desiring the advantage of such writ, should 
apply to the County Court, and have administration granted 
to the sheriff. .2b. 

13. If one suing out a writ of error, fails, from any cause, to 
file the transcript, at the term to which the writ is returna- 
ble,.-a new writ of error may be sued out, at any time be- 
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fore the affirmance of the judgment, on certificate.— The 
United Slates v Haden and Everett. 


14. And the neglect or omission of a defendant in error, to af- 


firm the judgment on certificate, where the transcript is not 
filed at the first term, or any time thereafter,—precludes his 
right to such allirmance, on certificate at a subsequent 
term, when the case has been brought up by a new writ of 
error, and the transcript is filed... 7. 


EVIDENCE, 


1. 


i) 


A bill for an injunction, not filed as an original, the order 
upon which has not been complied with, cannot be consi- 
dered a record of Court, so as, of itself, to become evidence 
in a suit in chancery, between the same parties._- Driver v 
Fortner. 


. Though, i seems, a bill in Chancery, basing its material al- 


legations upon such bill for injunction, and its existence be- 
ing admitted by the answer, might dispense with proof of it. 
. -ib. 


. A duplicate receipt of the receiver of public monies in the 


land offices, is evidence of title, at any time before the is- 
suance of the patent... -Birdivell v Bowlinger. 


- Whether admissible as such, after the issuance of a patent, 


quere ?._ ib. 


. In an action, by a vendor, to recover the amount of a note, 


given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to da so. -—M’ Coy v Moss and New- 
berry. 


. In an action to recover upon an account, for goods sold and 


delivered, particular items of that account cannot be proved 
by evidence that the articles were sold and delivered by a 
clerk, who is absent from the State. -Moore v Andrews & 
Brothers. 


. Where a writing is offered in evidence, under the common 


counts in assumpsit, its execution must be proved.. - Hunley 
v Willis Lang & Co. 


A promissory note, whether made the foundation of a suit, 


or given in evidence under the common counts, imports, of 


itself, a consideration.—ib. 


. In an action by partners, upon a promissory note, payable 


to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named i in the note at 
the time it was executed.—ib. 


10. In an action on the case against one for obstructing plain- 


tiff in the use of a mill, evidence is not admissible to show, 
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that proceedings are pending between plaintiff and defen- 
dant, in the County Court, on an application to establish a 
mill; and that the defendant made the first application to 
the County Court, for a writ of ad quod damnum.—Hen- 
drick v Johnson. 

11, Cases removed into the Circuit Court by appeal from a 
justice of the peace, should be tried de novo, according to 
the requirements of the statute of 1819.—Harrison v Dan- 
nelly. 

12, Inthe case of sales of lands, by the United States, the 
law gives the righ!, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a lega! sale have been complied with. 
Goodlet vy Smithson. 

13. The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title.--Bullock vy Wilson. 

14, And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perifected, by a patent 
having issued on such receipt... tb. 

15. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date._ -ib. 

16. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - tb. 

17. In the action of trespass to try title, a question to a wit- 
ness of—‘‘What isthe value of the land and premises sued 
for,”’—would be irrelevant.—ib. 

18. On the examination of a witness in chief, it is not permis- 
sible to ask questions, as to the opinions and conclusions of 
such witness, unless where the opinion is an inference of 
skill and judgment.-. -7b. 

19. Though in cross-examinations of a witness, it is allowed to 
make pointed and direct inquiries. ~yet such direct-inquiries 
must be confined to the elucidation of legal testimony.. ib. 

20. Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of. -‘* Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?’’__and “ Is not the situation of the premises such, 
as to be wholly useless to any one:”—would be improper, 
even in mitigation of damages.. -ib. 

21. Copies of maps of original surveys, might be legal evi- 
dence to establish circumstances, going to show, thata 
stream was navigable. — The Slale v Bell. 

22, And where copies of maps were admitted as evidence ina 
cause, the record of which, described them, as copies proved 
by a witness, to have been compared with the original maps, 
this Court refused to hear a suggestion, that the copies, 
were made from copies.-~ib. 
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23. It is no departure from the rules of evidence, to prove the 
notoriety, in the neighborhood, of a fact already proved to 
exist, to lay the foundation for an inference, that defendants 





were cognizant of that fact.— Ward §& Thompson v Herndon 382 


24. Thus, where defendants represented to plaintiff, an insol- 
vent person, as being good for his contract, hearsay was 
held admissible to prove the notoriety of the insolvency in 
the neighborhood, and establish a presumption that defen- 
dants knew it, when they represented him otherwise. ---ib. 

25. Concerning the sufficiency of sach evidence, to establish 
fraud or deceit--- Quere.---ib. 

26. Evidence of good character, is not admissible to repel the 
imputation of fraud, in civil proceedings: aliter, where cha- 
racter is directly put in issue, or on the trial of an offence 
against the State, involving moral turpitude, or on an in- 
dictment for breach of the peace.—-tb. 

27. It is not allowable to contradict, extend, or vary substanti- 
ally, a written contract, or its legal import, by parol evi- 
dence.—Mead v Sleger. 

28. Where parties have agreed upon the terms of a contract, 
which is afterwards reduced to writing, the verbal agree- 
ment is merged inthe written contract, and cannot be va- 
ried by parol evidence, and even though the verbal and 
written contracts were simultaneously made, the rule is not 
varied-—ib. 

29. But where a monied consideration is expressed in a deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is 
not usual to state it with precision:---ib. 


30. So, where by fraud or undue means, there was an omis- 


sion to state the contract truly :---ib. 

31. Or, where the contract contains a latent ambiguity :---ib. 
32. Or, where a deed contains nothing respecting the consi- 
deration, it may be upheld by shewing what it was:--- ib. 
33. Or, where a deed, after stating a certain consideration, 
adds the general words, ‘ and for other consideration.s,”--- 
parol evidence has been admitted, to shew what those other 

considerations were :---tb. 

34. So, a lesser or a greater consideration of the same charac- 
ter, may be shewn; and,—So, where a deed is made, ‘ in 
consideration of natural love and affection, and one dollar,” 
parol evidence has been admitted to shew that other valua- 
ble considerations passed.---ib. 


EXCEPTIONS, AND BILL OF. 

1. Where a bill of exceptions, shews that an inferior Court, 
with other subjects, referred to the determination of a jury, 
has included a legal question, it will not be presumed that 
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thal particular question, might have been determined by the 
Court, because other instructions appear to have been giv- 
en, Which are not particularly set out.-Pistole v Street, adm’x 


EXECUTION. 


eS 


a 


ior 


Where, by a transcript appended to a writ of error, prop- 
erly certified, it appeared that a petition had been filed to 
supersede an execution, on the ground, that property, more 
than sufficient to pay off the judgment on which it issued, had 
been levied on and sold, under a previous execution, and 
by the returns on this latter execution, certified as part of 
the transcript, the facts alleged in the petition, were shewn 
to be true,_ -it was held_- 

First. .That it could not be objected, in this Court, that 
the executions were no part of the transcript, unless ap- 
pearing by bill of exceptions. 

Second- -That the Court below erred, in quashing the su- 
persedeas, the case appearing to have been heard on the 
merits. .Baylor v AP Gregor & Darling. 

Where a plaintiff in execution fails or refuses, on the ap- 
plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff has reasonable 
doubts whether the right in property levied on, be in a de- 
fendant,.-such sheriff can not be compelled to receive the 
bond of a co-defendant, a surety, and sell the property.- - 


Hall v MW Henry. 


. Aclaimant of property levied on under execution, can not, 


it seems, under decisions of this Court, now avail himself 
of a defect in the judgment or decree, upon which it has is- 
sued.—Perkins and Elhott v Mayfield. 


. A mere equity of redemption, in personal property, unac- 


companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale.—-tb 


. Where a deed of a slave was executed by one, as an in- 


demnity to others, who became his sureties to a bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,- -it was held, that the slave could not be sold under 
an execution issued upon a decree obtained against the exe- 
cutor, as such---it appearing that out-standing claims still 
existed, upon which the sureties might be liable. ib. 

It seems, that an issue between a plaintif! in execution, 
and a claimant of property, levied on under wt, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—ib. 
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7.’ Where it was alleged ina petition, filed to supersede an 
execution, that the party in whose name it was issued, had 
died before the commencement of the suit upon which the 
execution was founded,.-on appeal to this Court from an 
inferior Court, on a judgment dismissing the petition, it 
was held,— 

First—That this Court would not, on motion, receive a 
suggestion of the death of the plaintiff in execution, and 
make his representative a party. 

Secondly. -That the record exhibiting no change of par- 
ties since the fling of the petition, the plaintiff in error 
might be permitted to assign errors, and have a hearing up- 
on the merits... Richardson v Williams. 

8. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgment at law.— Good- 
let v Smithson. 

9. In proceedings by motion, against a sheriff, seeking to make 
him liable, under tie acts of eighteen hundred and seven, 
and eighteen hundred and nineteen, for failing to retura an 
execution, the plaintiff is required, in his notice, to inform 
the sheriff, on which of the two acts, authorising the pro- 
ceedings, he relies..-Hill v The Stale Bank. 

10. To warrant a judgment against a sheriff, the record of the 
proceedings must also shew, that it was proved, that the 
sheriff did not return the execution.—The failure to return, 
in these summary proceedings, can not be presumed: and 


every thing necessary to sustain the judgment, must appear . 


on the record.. -ib. 

11. In acase of this character, a discontinuance of the pro- 
ceedings as to sureties, who are not served with notice, is 
not necessary: and if done, it does not prejudice the pro- 
ceedings against the sheriff.—7b. 

12. The proceedings authorised by these statutes, even con- 
struing them in pari materia, are not restricted to the return 
term of the execution.—ib. 


EXECUTORS AND ADMINISTRATORS. 

1. Where an administratrix marries, the husband, during the 
joint lives of the wife and himself, is invested with all the 
rights of the administration, and she becomes incapable of 
controlling the property of her intestate, or the acts of her 
husband, in disposing of it... Pistole v Street adm’z. 

2. Thus, where one, being an administratrix, marries, and the 
husband sells the personal estate of her intestate, during co- 
verture. _she can not, after his death, maintain an action, in 
her capacity of administratrix, to recover the property thus 
sold... Jb. 
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Where, in such case, a statute of South Carolina was reli- 
ed on, which declared all sales of personal property by ad- 
ministrators or executors, wilhout an order, &c., void_ -it 
was held, that, the act being intended for the protection of 
creditors and legatees or distributees, against personal re- 
presentatives and their vendees; and not for the security of 
the representatives against their own wrongful ucts,. the 
administratrix could not, under it, avoid sale of property 
made by her husband, during coverture.. . Ib. 


. Where A sold lands by parol agreement, and‘placed the 


vendce in possession, and after the vendor's death, the ven- 
dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note. -it was 
held- -First,. That in the absence of a disturbance in his 
possession of the wnte, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration... _Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.—— White, adm’r v Beard. 


. One sting as an sdministrator, de bonis non, should aver in 


his declaration, the death of the administrator in chief... 
Cummings vy Edmunson, adm’r. 


. It seems, that in action by one, as an administrator, de bonis 


non, upon an instrument payable to the ‘‘ administrator” of 
the estate, there should be an averment, as to who was the 
administrator, when the note was executed, and that the 
note was executed to him by that name and description—ib. 


. Where a deed of a slave was executed by one, as an in- 


demnity to others, who became his sureties toa bond as ex- 
ecntor,---and by the terms of the deed, the sureties were 
authorised to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they 
might choose,---it was held,that the slave could not he sold 
under an execution issued upon a decree obtained against 
the executor, as such—it appearing that outstanding claims 
still existed, upon which the sureties might be liable... .Per- 
kins and Elliott vy Mayfield. 


. The several County Courts of this State, have no jurisdic- 


tion, whatever, of the offence created in the twelfth section 
of the act of 1821, providing a penalty where a tax collec- 
tor makes a false return of taxable property, with a view to 
defraud the County or State. —Patilla vy The Governor. 


FREEHOLDER AND HOUSEHOLDER. 
1. It is, in this State, essential to the competency of a grand 
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juror, that he should be a freeholder or householder, when 
his name is returned tothe clerk by the sherifl.— The Stale 
v Middleton. 


2. Thus, it is a good plea to an indictment, that one of the grand 


a 


jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned. -1b. 


. Though it would seem, that the competency of persons to 


5 . . . . 
act as grand jurors, should not be tested by the fact of their 


continuing freeholders or householders, up to the time of 


being drawn te serve as such. If persons pussess this qual- 
ification whentheir names are returned by the sheriff, though 
afterwards they are divested of it--they would be compe- 
tent jurors... 1b. 


. A plea in abatement, that one of the grand jury who found 


an indictment, was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad. - -ib. 


. Such a plea to be available, should aver, that the juror 


was not a free-holdez, or a house-holder, at the time his name 
was returned to the clerk, by the sheriff... -ib. 


GIFT. 


1. 


Where a deed of gift of a slave, was made by one to his 
daughter, in the State of North Carolina, in 1810, which 
did not appear to have been attested and proved, or acknow- 
Jedged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama*—in detinue, by the husband 
of the daughter, it was held— 

First- That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 

Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 


der the donee... Burt v Kimbell. 


GOODS SOLD AND DELIVERED. 


1. 


In an action to recover upon an account, for goods sold and 
delivered, particular items of that account cannot be proved 
by evidence that the articles were sold and delivered by a 
clerk, who is absent from the State. ...Moore v -indrews & 
Brothers. 


GUARDIAN AND WARD. 
A guardian may voluntarily appear before the Orphans’ 
Court and effect a settlement of his accounts, without any 
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process from the Court preceding his appearance. — McLeod 
v Mason. 

2. Where a guardian thus voluntarily appears, and makes a 
settlement of his accounts, he cannot afterwards object, in 
error, that the record does not show that he derived his 
trust from the Court, with which his settlement has been 
made..- -ib. 223 

3. In proceedings in the settlement of a guardian’s accounts, 
it need not appear that his successor was made a party; or 
from what Court such successor obtained his trust.- _7. 223 

4. Where a settlement of the accounts of a guardian is made 
with the Court, at his motion, and upon vouchers furnished 
by himself, he cannot, in error, avail himself of the fact that 
the record does not show that publication was made as or- 
dered.—b. 293 

5. Where a suit is prosecuted for the benefit of a ward, the 
guardian should describe the ward upon the record, and the 
judgment should pursue the process,_ -ib. 293 

6. And in a proceeding, ex parle, against a guardian on the 
settlement of his accounts..an order granting execution, 
against him, to his successor, by name, is erroneous—-it 
should be in the name of the ward, by the successor.—ib. 223 

7. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands upon a full equivalent, given or secur- 
ed, are embraced in the description of contracts, merely 
voidable._-Freeman v Brad} ford. 270 

$, But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light of a stran- 
ger.—ib. 270 

9. The dominion and authority of a guardian over the real es- 
tate of his ward, is conclusive, against the control or inter- 
ference of the ward, during his minority.---ab, 270 

10. And the deed of an infant, made during the continuance of 
his wardship, conveying his lands, passes no title as against 
his guardian.---25. 270 

11. A father, as the natural guardian of the person of his child 
during infancy, has, by virtue of his relation, no authority, 
to exercise any control over thg estate of the minor.._J- 
saacs, proc. ami, y Boyd et al. 338 

ss: F he only legal authority with which he can be invested, 
must be derived from the competent authorities, and on giving 
the bond required by our statute; and therefore, as the na- 
tural guardian of the child, he can neither release or com- 
promise a suit, prosecuted by him, on behalf of the minor. 
ib. 388 

13. A prochien ami is one, admitted by the Court to prosecute 
for an infant, because, otherwise, the infant might be preju 
diced by the refusal or neglect of his guardian.- -ib. 388 

14. He is but a species of attorney, who may prosecute a right 
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for an infant, but can do nothing to operate to its. injury, 
and therefore, can not release or compromise a suit, prose- 
cuted on behalf of a minor —ib. 

15. A guardian may sue in his own name, where he has the 
right of possession, or where the possession is injured:__ 
But where the matter lies in action, the suit must be in the 
name of the ward.- ~ Sutherland v Goff. 


16. A guardian can not maintain assumpsit to recover the va- 


lue of a slave, the property of the ward, who has been hired 
by such guardian, to the defendant, and whose death is 
alleged to nave been caused by the negligence of the hirer. 

17. And this, although a promise to pay what an arbiter 
should determine, be alleged, as made... - 1b. 


HEARSAY. 

1. Itis no departure from the rules of evidence, to prove the 
notoriety, in the neighborhood, of a fact already proved to 
exist, to lay the foundation for an inference, that defendants 


were cognizant of that fact.— Ward §& Thompson v Herndon ¢ 


th) 


. Thus, where defendants represented to plaintiff, an insol- 
vent person, as being good for his contract, hearsay was 
held admissible to prove the notoriety of the insolvency in 
the neighborhood, and establish a presumption that defen- 
dants knew it, when they represented him otherwise. ---ib. 

3. Concerning the sufficiency of such evidence, to establish 

fraud or deceit--- Quere.---tb. . 


HIGHWAY. 

1, The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,.-with a due regard to 
individual interest. . _ Slate v Mayor and Aldermenof Mobile. 

2. A city corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such powey expressly, by its charter, or 
in carrying out an incident to such express delegation.---ib. 

3. Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more diflicult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term. - -1b. 

4. At common law, where the matter, arising on an inquiry 
as a nuisance, consists in the obstruction of a highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious.. -t). 
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5. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a : commodious passage through such street, would be 
a nuisance - .ib. 279 

Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,.-one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ ona bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,- - 

First-—That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly.-That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--That in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress. 279 


or) 


INDIAN TITLES 

1, Where a bill was filedin Chancery, for the purpose of di- 
vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted of a claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First. _That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President_ - 
no valid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill. 

Secondly. .That neither could equity entertain the bill 
in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. -he having his s remedy at law. - 
Herring v McElderry, et al. 161 

Under the Creek Treaty of 1832, an Indian reservee, 
when his land had been selected and set apart, by location, 
became entitled to the possession, until disposed of by him, 
according to the terms of the treaty, or voluntarily relin- 
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quished or abandoned.---Jones and Parsons’ heus vy Inge and 
Mardis’ heirs. 

3. And this right to the possession was a legal estate, which 
could have been enforced in a Court of law.—ib. 

4. By the provisions of this treaty, the Indian was authorised 
to convey his title and interest in the selected land, with the 
approval of the President of the United States..---ib. 

5 And after such approval the contract of conveyance be- 
came valid, vesting in the grantee, all the estate vested in 
the Indian by the treaty and his Jocation.---ib. 

3. The action of the President of the United States, in rela- 
tion to these contracts, is final and conclusive; and pre- 
cludes any inquiry in a collateral way, into the identity or 
capacity of the Indian, parting with his interest, unless, in 
a suit,in which one of the parties claims under or through 
him.---ib. 


_ 


7. And how far such latter party might be permitted to contest 


the recitals in a patent---quere._ -ib. 

8. But a mere stranger has no right to enquire if the recitals 
in a patent, be true or false. -1b. 

9. So the recitals in a patent do not operate, so as to give a 
right of action, antecedent to its date.---tb. 

10. And where, for the purposes of a suit, it becomes neces- 
sary to connect the recitals in a patent, with an antecedent 


estate, the titles to such an antecedent estate, must be pro- 


duced._ -ib. 

11.A contract for the sale of his lands, by an Indian reservee, 
located under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.--- Clarlit- 
ko v Elliott. 

12.Such a contract, without the certificate of an agent, or the 
approval of .he President, is not valid as a conveyance ope- 
rating in presenti, or as a stipulation for one to be executed 
in fuluro; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conveyance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi- 
cament.---ib. 

13. A grant of lands from certain persons of the Creek tribe of 
Indians, to whom the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until after suit commenced.---Fipps 
v WM Gehee et al. 

14. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th Marck, 1832, had 
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teceived the assignment and had been located on the land; 
or if the land had been located, and designated as reserved 
for this purpose, by the locating agent, and then assigned 
before the commencement of the suit:---under such a state 
of things, an inchoate legal title would have vested, which 
would have been perfected by a patent subsequently issued, 
and in view of which the action could yet have been sustain- 


ed._ 1b. 
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See Indian Tilles—1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14. 


INDICTMENT. 


1. 


to 


0. 


~ 


-~t 


9. 


6. 


That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new offence, 
punishable by indictment, setting out specially the terms 
used in the constitution.—-- The Slate v Coleman. 


. So, a count in an indictment, charging one with maliciously 


depriving a slave of life, &c., held to be defective .---tb. 


. If one of several counts, in an indictment be defective, t 


may be reached by motion to quash, or by demurrer. —tb. 
But, objection to the whole indictment, will not prevail, if 
there be one good count.---ib. 


. Where several counts in an indictment, charge offences to 


which the law inflicts distinct punishments, it seems the in- 
dictment might be bad.---ib. 

But after verdict and judgment, upon an indictment con- 
taining good and bad counts, judgment will not be arrested 
or reversed.---ih, 

On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar to a subsequent indictment for the minor oflence— The 
Slate v Standifer et al. 

As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter. . -1b. 

So, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny.. Jb. 


10.The same individual may, however, at the same time, and 


in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other.. Ib. 


11.Thus, to an indictment for assault on J. L., with intent to 


murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L._ -the transactions inducing the indictments being aver- 
red to have been identical. . _16 
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504 INDEX. 
INFANT. 
1. It seems to be the better opinion, that the deeds of an in- 


fant, conveying lands upon a {ull equivalent, given or secur- 
ed, are embraced in the description of contracts, merely 
voidable.. _Freeman v Bradford. 270 


. But in respect to the contracts of a minor, conveying his 


lands, the guardian is not to be viewed in the light of a stran- 
ger.—ib. 270 


. The dominion and authority of a guardian over the real es- 


tate of his ward, is conclusive, against the control or inter- 
ference of the ward, during his minority.---ib. 270 


. And the deed of an infant, made during the continuance of 


his wardship, conveying his lands, passes no title as against 
his guardian.---ib. 270 


. A father is not bound by the contract of the son, even for 


articles suitable and necessary, unless an actual authority 
be proved, or the circumstances be suflicient to imply one. 
Owen v White. 435 


. Where there is a clear omission of parental duty, in provi- 


ding for the maintenance of a child, the law subjects the fa- 
ther to the payment for necessaries, furnished by a third 
person, upon the ground, that a neglect of duty in this be- 
half, implies an authority to bind the parent._ 1. 435 


. If a father abandon his duty, so that his infant child is fore- 


ed to leave his house, he is liable for a suitable maintenance; 
but where the son voluntarily leaves his father’s house, the 
authority of the father to purchase necessaries of not im- 
plied. _Jb. 435 


. Whether the authority of a parent can be inferred from the 


proof, is a question of fact for the jury.—ib. 435 


. Where no evidence is given, from which an authority is in- 


ferrible, the Court may instruct the jury that the case is not 
made out; but where the slightest testimony is introduced, 
such instruction should never be given.—ib. 435 


10. Where no evidence is given, from which the authority of 


a parent is inferrible, and the Court refuse, upon applica- 
tion, to charge the jury to that effect, such refusal is an er- 
ror, for which the judgment will be reversed, and the cause 
remanded.—ib. 435 


INSURANCE. 


It seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. . . Driver y 
Fortner. 9 
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JURISDICTION. 

1, The question whether.a plaintiff, in instituting suit in the 
Circuit Court, for a larger sum than fifty dollars, and reco- 
vering less than that sum—has designed to evade the lat- 
ter part of the statute of 1807, is one of discretion in the 
Court trying the cause, and which can not be reviewed in 
this Court... Cummings vy Edmunson, adm’r, 145 

2. The aflidavit required to be filed under the latter clause of 
the statute of 1807, is designed for the protect‘on of the 
plaintiff from an improper exercise of the discretion of the 
Court. .ib. 145 

3. And it seems, it would be error, for a Court to non-suit a 

plaintiff, in a case, commenced for more than fifty dollars, 

but in which a recovery was for less—where an affidavit 

was filed as required by the statute._ ab. 145 

. The legislature having omitted to prescribe the regulations, 

by which the ordinary constitutional power of this Court, 

over subordinate jurisdictions, is to be exercised in criminal 

cases,---the Court, in bringing such cases before it for re- 
vision, must resort to such writs as are known to the law.--- 

gynes v The State. 236 

. This Court has the unquestionable right, in the exercise of 

its constitutional power, to bring before it criminal cases, 

by ordering a writ of error... -ib. 236 

5. Where by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, which 
privilege, in a certain event, was subject to revocation,. - 
and the Judge of the County Court was vested with power, 

on the happening of a contingency, to abate the mills as a 
nuisance, it was held,---That such statute did not divest the 
Circuit Court of iis ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.--- State v Bell. 365 

7. Though it seems, that one might not be found guilty of a 
nuisance, in the erection or continuance of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,---until the privilege granted under the act had been 
revoked, in the manner pointed out in the statute. . .1b. 365 

8. But this being a matter resting on the evidence, this Court 
in the absence of a question raised on the point, would pre- 
sume a jury had been satisfied, that a defendant, against 


» 


cr 


~ 


whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance had been 
made. - .10. 365 


JURORS GRAND. 
1. The act of 1826, which requires the Courts, where juries 
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have not been drawn and summoned as directed by law, to 
impannel a jury instanter,. gives no authority to a Court to 
summon persons from whom a grand jury may be drawn.. - 
State v Williams. 

2. The act of 1836, upon the subject of drawing a grand ju- 
ry, repealed so much of the law, previously enacted, as re- 
lated to the selection of grand jurors by the clerk and sheriff, 


under the act of 1811- -ib. 

3. A sheriff, since the passage of the statute of 1836, has no 
authority to summon grand jurors, except they have been 

ae by the clerk and himself, as directed by that act. 
ib. 

4. A grand jury summoned in any other mode, than that direc- 
ted by the act of 1836, have no authority to find an indict- 
ment; nor will the act of a Court, in causing such a jury to 
m4 impannelled, supply the defect as to their selection. 
1b. 

5. The objection ,that grand jurors have not been selected and 
summoned, as required by law, may well be taken by plea 
in abatement to the indictment.---ib. 

6. A grand jury summoned under the provisions of the act of 
1811, have no authority to find an indictment, preferred 
against a prisoner, since the enactment of the statute of 
1836 .—ib. 

7. The question, as to whether a grand jury has been drawn, 
summoned and impanneled, according to law can only be 
considered under a plea in abatement.— The State vy Green- 
wood. 

8. One against whom an indictment is preferred, may well ob- 
ject, by plea, to the competency of a grand juror, who found 
the bill... The State v Middleton. 

9. It is, in this State, essential to the competency of a grand 
juror, that he should be a freeholder or householder, when 
his name is returned tothe clerk by the sheriff._ .1b. 

10.Thus, it is a good plea to anindictment, that one of the grand 
jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned. . -ib. 

11, Though it would seem, that the competency of persons to 
act as grand jurors, should not be tested by the fact of their 
continuing freeholders or householders, up to the time of 
being drawn to serve as such. If persons possess this qual- 
ification when their names are returned by the sheriff, though 
afterwards they are divested of it--they would be compe- 
tent jurors... 1b. 

12.All the acts of this State, relating to juries, are to be con 
strued tn pari materia, as forming parts of an entire system. 


—t1). 


13. A plea in abatement, that one of the grand jury who found 
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an indictment, was not a free-holder or house-holder, al the 

time the grand jury were impanneled, or al the time of an in- 

dictment found, would be bad. - -tb. 484 
14. Such a plea to be available, should aver, that the juror 

was not a free-holde;, or a house-holder, at the time his name 

was returned lo the clerk, by the sheriff.. -tb. 484 
15, A plea in abatement, to the competency of a grand juror, 

who found the bill, may properly conclude with a prayer of 

judgment, that the indictment be quashed. - -2b. 484 


16. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most re- 
gular... -tb. 484 


JURY, 

1. The jury, and not the Court, are to weigh evidence tend- 

ing to prove a fact in issue, and to determine what facts are 
proved by the testimony._ -Wundine v Gold. 215 
. Thus, where a defendant, under the plea of set-off, adduc- 

ed proof, to show a sale by him, to plaintiff of a horse, in part 

for a judgment represented by plaintiff to exist in his favor, 
against one,.-which judgment did not exist as stated, tho’ 
money from the party against whom the judgment was re- 
presented, could have been secured,- -it was held- - 

First. That the jury should have been instructed to al- 
low a set-off to the amount which would have been due on 
the judgment, if they believed the defendant could have 
collected that amount, in the event of the representation of 
the existence of the judgment being true. 

Secondly—But if the jury believed that nothing, or if any 
thing, less than the value of the horse could have been coi 
lected on such a judgment, the defendant was entitled toa 
set-off, to the value ofthe horse at the time of sale..-1b. 215 


to 


JUSTICES OF THE PEACE. 

1, Cases removed into the Circuit Court by appeal from a 
justice of the peace, should be tried de novo, according to 
the requirements of the statute of 1819.—Harrison v Dan- 


nelly. 213 


LANDS. 

1. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
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should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note. it was 
held_ .First,. That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration... _Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-— White, adm’r v Beard. 


. Where a bill was filedin Chancery, for the purpose of di- 


vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted of a claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First. -That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President_ - 
no valid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill, 

Secondly.-That neither could equity entertain the bill 
in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. -he having his remedy at law. __ 
Herring v McElderry, et al. 

Chancery will not consider the question of an alleged co- 
partnership in the purchase of lands, where neither the al- 
legations or proofs in the cause, recognise the existence of 
any agreement in writing in relation to such co-partnership. 


Larkins vy Rhodes. 


4, Whether money paid by one in pursuance of an alleged 


5 


oral agreement, to purchase lands in co-partnership, would 
authorise relief in Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty.—-ib. 


. So, where ona bill filed, charging a co-partnership in the 


purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object__ 
and there were neither allegations or proofs of an agreement 
in writing;--and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held_- 

First-.That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly-.That there being no proof of an agreement in 
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writing, the case could not be considered, on the ground of a 
copartnership- ~but was so far within the statute of frauds. 
Thirdly---That the allegations of a payment td the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery. - -7b. 195 
6. In the case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a legal sale have been complied with. 
Goodlet v Smithson. 245 
. A purchaser of lands from the United States, by the act of 
entry and payment, acquires an inchoate legal title, which 
may be aliened, descend, or be divested in the same man- 
ner as any other legal title._ ib. 

8. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgment at law.—7b. 245 

9. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands, upon a full equivalent, given or se- 
cured, are embraced within the description of contracts, 
merely voidable.---Freeman v Bradford, 270 

10. But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light ofa 
stranger.. -tb. 270 

11. The dominion and authority of a guardian over the real 
estate of his ward, is conclusive, against the control or in- 
terference of the ward, duridg his minority.—7b. 270 

12. And the deed of an infant, made during the continuance of 
his wardship, conveying his lands, passes no title as against 
the guardian. - -wb. 270 

13, A complainant in Chancery, ona bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not correspond with the proofs.--Duren and Wal- 
ker v Parsons. 345 

14, Chancery will dismiss a bill, filed to render defendants 
accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged in anew a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply..-tb. 345 

15, As where one filed a bill, charging that a written agree- 
ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
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dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to com- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a patty to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden. -that while from the agreement set forth in. the bill, 
the case was ofthat character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,--_yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - -ib. 

16.A contract for the sale of his lands, by an Indian reservee, 
Jocated under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.--- Clarlit- 
ko v Elliott. 

17.Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance ope- 
rating in presenti, or as a stipulation for one to be executed 
in fuluro ; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conv eyance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi- 
cament.---ib. 

18. A grant of lands from certain persons of the Creek tribe of 
Indians, to whem the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until after suit commenced.---Fipps 
v M’ Gehee et al. 

19. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th March, 18: 32, had 
received the assignment, and had been located on the land; 
or if the land had been located, and designated as reserved 
for the purpose by the locating agent and then assigned be- 
fore the commencement of the suit:. under such a state of 
things, an inchoate legal title would have vested, which 
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would have been perfected by a patent subsequently issued, | 
and in view of which the action could yet have been sustain- 
ed._ -wb. 413 
20. Where a vendor of real estate, seeks to enforce a lien for 
the purchase money, against the estate in the possession of 
the vendees’ assignee, it is not necessary that all the mssne 
conveyees, (having no interest,) should be brought before 
the Court.—Haley et al. v Bennett. 452 
21. Where a vendor sceks to establish his equitable lien for 
the purchase money, against real estate sold, in the posses- 
sion of the vendees’ assignee—the fact that a decree has 
been madeagainstthe vendee, for any deficiency which might 
exist, after a sale of the premises, such vendee being only 
before the Court, by decree, pro confesso—will not autho- 
rise a reversal here—the case being brought before this 


Court, by the vendees’ assignee, alone.- -tb. 452 
22, Aliter, if the case had been prosecuted here, by the ven- 
dee himself: —tb. 452 


23. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete... 1b. 452 

24. The vendor of real estate, who parts with the possession, 
and executes a bond, conditioned for the making of titles, 
when the purchase money is paid,.-~has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.. ib. 452 

25. Noris a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold.. -ib. 452 

26. Anda vendor in such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
be prevented by the vendee’s bill in Chancery, to redeem. 
ib. 452 

27. But the recovery, by avendor, of the possession of the pre- 
mises, in.ejectment, would not have the effect of disannul- 
ling the contract of sale._ ib. 452 

28. The vendor in such a case, could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance; when Chancery would compel a conveyance to the 
vendee or his assignee.- 1b. 452 


LEX LOCI, 
1. Where a deed of gift of a slave, was made by one to his 
daughter, in the State of North Carolina, in 1810, which 
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did not appear to have been attested and proved, or acknow- 
ledged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama:—in detinue, by the husband 
of the daughter, it was held— 

First. -That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 

Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 
der the donee... - Burt v Kimbell. 


LIBEL, 

1. The statutes of 1824 and 1836, giving a lien by proceed- 
ings m the nature of admiralty process, upon vessels, 
steamboats, &c..- are to be construed in pari maleria—both 
containing provisiovs, designed to be operative, and to form 
one system.. Richardson et al v Cleaveland & Huggins. 

2. The jurisdiction conferred upon, and exercised by the 
County Courts of this State, under these statutes, is not 
in violation of the constitution of Alabama. - Jb. 

3. Nor does such jurisdiction conflict with the admiralty and 
maritime authority vested by the constitution of the United 
States, in the national Courts.—1b. 

4. Where a libel filed under the statutes,al leged that the libel- 
ants were merchants, that they furnished slores, provission, 
merchandise and materials to a certain steam boat, naming 
her, that the amount claimed was justly due by the master 
and owners, that the boat was duly enrolled, registered and 
kicensed, and that the articles were furnished at the special 
request of the owners and master of said boat, and thatthe ar- 
ticles were furnished at divers times, from the seventh day 
of January, 1835, to the twentieth day of April, 1836.—It 
was held, taking the whole libel together— 


First. That the description of the personal character of 


the libellants, and of the vessel, was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly..That the expressions, that the materials, &c. 


were furnished to the steamboat, and at the special request of 


the owners and master, were equivalent to the assertion, that 
they were furnished for the use of the boat. 

Thirdly. .That the insufficiency of the averment as to the 
time when the stores, &c. were furnished, could be correct- 
— a, to the account filed and annexed to the li- 
bel... .1b. 

5. The answer of a respondent to a libel, fited under the sta- 
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tutes, above referred to, may, it seems, be required to be 
made under oath... /b. 

6. But in such case, the libel should expressly require the an- 
swer to be under oath—ib. 

7. And where an answer is made to a libel, which does not 
require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to- -2b. 

8. Cases of this character, when tried should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to.the libel or answer.---tb. 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge of the specific lien acquired upon a vessel, by her 
seizure.—tb, 

10. Where the stipulation has been entered into in pursuance 
of these statutes, a condemnation of the vesssel, (on final 
judgment,) can not be awarded—ib. 


LIEN. 

1, dt seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 

it insured; and might receive a premium, and take the risk 

himself—provided the transaction be bona fide. ..Driver v 

Fortner. 

Where a vendor of real estate, seeks to enforce a lien for 

the purchase money, against the estate in the possession of 

the vendee’s assignee, it is not necessary that all the mesne 
conveyees, (having no interest,) should be brought before 
the Court... Haley et al. v Bennett. 

3. Where a vendor seeks to establish his equitable lien for 
the purchase money, against reai estate sold, in the posses- 
ston of the vendees’ assignee--the fact that a decree has 
been made against the vendee, for any deficiency which 
might exist, afier a sale of the premises, such vendee be- 
ing oniy before the Court by decree, pro confesso,- -will not 
authorise a reversal here—-the case being brought before 
this Court, by the vendees’ #ssignee, alone.. ib. 

. “lliter, if the case had been prosecuted here, by the vendee 
himself... .2b. 

. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to and control a contract for the sale of lands, where 
the vendor makes a bond conditioned for title, when pay- 
ment is complete.---ib. 

6. The vendor of real estate, who parts with the possession, 
and executes a bond, conditiuned for the making of titles, 
when the purchase money is paid,_-has a lien upon the es- 
tate, which he may enforce in Chancery, against the ealate 
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itself, in the possession of the assignee of the vendee.—ib. 

7. Nor is a vendor in such case, bound first to proceed against 
the vendee for the recovery of the purchase money before 
he seeks satisfaction in Chancery, against the premises sold. 
ai. 

8. And a vendor, in such case may well maintain ejectment 
for the lands sold: though a recovery in such action might 
be prevented by the vendee’s bill in Chancery to redeem. 
---tb, 

9. But the recovery by a vendor, of the possession of the pre- 
mises, in ejectinent, would not have the effect of disannul- 
ling the contract of sale,---ib. 

10. The vendor in such case could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance, when Chancery would compel a conveyance to tlie 
vendee or his assignee._ -ib. 


MANSLAUGHTER. 

1. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
The State vy Coleman. 

2. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comforting, assisting, and main- 
taining, T. K, in the commission of a murder,—the prisoner 
may well be convicted of man-slaughter.---id. 


MAPS. ; 

1, Copies of maps of original surveys, might be legal evi- 
dence to establish circumstances, going to show, that a 
stream was navigable.— The Siale v Bell. 

2. And where copies of maps were admitted as evidence ina 
cause, the record of which, described them, as copies proved 
by a witness, to have been compared with the original maps, 
this Court refused to hear a suggestion, that the copies, 
were made from copies.-—tb. 


MILLS AND MILLERS. 

1, In an action on the case against one for obstructing plain- 
tiff in the use of a mill, evidence is not admissible to show, 
that proceedings are pending between plaintiff and defen- 
dant, in the County Court, on an application to establish a 
mill; and that the defendant made the first application to 
the County Court, for a writ of ad quod damnum.—Hen- 
drick v Johnson. 

2. Where by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, which 
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privilege, in a certain event, was subject to revocation. - 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills asa 
nuisance, it was held,---That such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.--- Slate v Bell. 365 

3. Though it seems, that one might not be found guilty of a 
nuisance, in the erection or continuance of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,---until the privilege granted under the act had been 
revoked, in the manner pointed out in the statute. _ib. 365 

4, But this being a matter resting on the evidence, this Court 
in the absence of a question raised on the point, would pre-- 
sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance, had been 
made. - -ib. 

5. One indicted for a nuisance, in the erection of mills, 
can not interpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the property 
of another, residing in a different State, for whom defend- 
ant is acting as agent. - -1b. 365 

6. But it seems, such matter might well be urged to a jury, 
as a circumstance, in mitigation of a discretionary penalty 
or fine.- -ib. 365 


co 
oo 
cr 


MISNOMER. 
1. A substantial misnomer of either the christion or sur-name, 
is good matter of plea in abatement.._Lynes v The State. 236 
2. It may be well plead in abatement to an indictment, charg- 
ing one by the name of George Lyons, that defendant’s true 
name is George Lynes.- ib 236 


MORTGAGE. 

1. A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale... - 
Perkins & Elliott vy Mayfield. 182 

2. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,-. -it was held, that the slave could not be sold under 
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an execution issued upon a decree obtained against the exe- 
cutor, as such---it appearing that out-standing claims still 
existed, upon which the sureties might be liable. - -ib. 


3. It seems, that an issue between a plaintiff in execution, 


and a claimant of property, levied on under it, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—zb. 


NEW TRIAL. 


. A bill inthe nature of one for a new trial at law, will not 
be entertained...’ Grew v Tombeckbee Bank. 


NOTES PROMISSORY. 


1. 


Where a note, upon which days of grace are not allowed, 
is drawn on Saturday, payable one day after date, such note 
is payable on the Monday following, and suit thereon can 
not be commenced on the day of the date of the note, on 
the ground, that the day following is Sunday.. - Sanders & 
Harrison vy Ochiltree. 

- But this rule does not apply where a note falls due on a 
Sunday, subsequent to the next day after its date: as in 
such case, the day of payment is the day previous to that 
appointed. for performance. . -1b. 

. In an action, by a vendor, to recover the amount of a note, 
given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to do so. --M’ Coy vy Moss and New- 
berry. 

. Where A sold lands by parol agreement, and placed the 

vendce in possession, and after the vendor’s death, the ven- 

dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note--it was 
held_ -First,..That in the absence of a disturbance in his 


possession of the lands, the vendee could not resist a reco- 


very of the purchase money, on the ground of failure ot 
consideration... -Secondly—‘Lhat the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-- While, adm’r v Beard. 
. A promissory note, whether made the foundation of a suit, 


or given in evidence under the common counts, imports, of 


itself, a consideration.—Hunley vy Willis Lang & Co. 
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6. In an action by partners, upon a promissory note, payable 
to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named in the note at 
the time it was executed.—zb. 

7. Chancery will not relieve a surety to a note, from a judg- 
ment at law, which judgment he submitted to without an at- 
tempt at a legal defence,—on the ground, that he has dis- 
covered, since the rendition of the ‘judgment, that other su- 
reties to the same note, have discharged themselves of the 
note; and on the supposition that he can effect a discovery 
from the plaintifis,—the facts showing great neglect and in- 
attention on the part of the complainani. es Grew v Tom- 


beckbee Bank. 


NUISANCE. 

1, One sued as a tort feasor for damages for a private nuisance, 
cannot defend on the ground, that he has injured plaintiff in 
the enjoyment ofa right which he had no authority to exer- 
cise... Hendrick y Johnson. 

2. Thus in an action on the case afiainst one for obstructing 
plaintiff in the use of a mill, evidence is not admissible to 
show that proceedings are pending between plaintiff and de- 
fendant, in the County Court, on an application to establish 
a mill; and that the defendant made the first application to 
the County Court for a writ of ad quod damnum.---tb. 

3, Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more difficult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term... State v Mayor and Aldermenof Mobile. 

4, At common law, where the matter, arising on an inquiry 
as to a nuisance, consists in the obstruction of a highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious.- -ib. 

5. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance - -ib. 

6. Chancery has the right to exercise its jurisdiction, in the 
case of a nuisance, in restraining the exercise, or the erec- 
tion of, and in some instances to abate, that, from which ir- 
reparable damage to individuals, or creat public injury, will 
ensue.—ib. 

7. And this in the case of a public nuisance, independent of 
the concurrent jurisdiction of the common law Courts, i 
indictment... .2b. 
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#. The jurisdiction of Courts of equity in affording preventive 
relief, in cases of public nuisances, is clearly defensible, 
where the fact of nuisance, is placed beyond doubt._ ib. 

9.And even where the fact of nuisance is questionable, equity 
sometimes affords relief, by way of injunction, (until a trial 
at law,) where its denial would produce great public incon- 
venience.—tb. 

10.The principles which govern a Court of Chancery in enter- 
taining an information, to restrain the exercise, of a public 
nnisance, or to abate one, are— 

First..To prevent irreparable injury from accruing, be- 
fore a Court of law, can act definitively. 

Secondly—To avoid protracted and expensive litigation. 
ib. 

11. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,..one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,- - 

First-—That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly..That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly—-That in such a case, Chancery might well enter- 
tain a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress.---ib. 

12. Where, by the terms ofa private statute, a privilege was 
granted to certain persons to erect mills upon a river which 
privilege, in a certain event, was subject to revocation,— 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills as a 
nuisance, it was held,—that such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.— State v Bell. 

13. Though it seems, that one might be found guilty of a nui- 
sance, in the erection or continuance of the mills, if erect- 
ed in strict conformity with the provisions of the statute,— 
until the privilege granted under the act, had been revoked 
in the manner pointed out in the statute. . -1b. 
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14. But this being a matter resting on the evidence, this Court 


in the absence of a question raised on the point, would pre- 
sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance, had been 
made. - -ib. 


15. One indicted for a nuisance, cannot defend against the le- 


gality of a conviction, by alleging that he only acted as the 
agent or overseer of another- .ib, 


i6. One indicted for a nuisance, in the erection of mills, 


can not interpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the property 
of another, residing i in a different State, for whom defend- 
ant is acting as agent. -_ vb. 


17. But it seems, such matter might well be urged to a jury, 


as a circumstance, in mitigation of a discretionary penalty 
or fine.. .ib. 


ORPHANS’ COURT. 
1. 


A guardian may voluntarily appear before the Orphans’ 
Court and effect a settlement his accounts, without any 
process from the Court prececing his appearance.—MWcLeod 
v Mason. 

Where a guardian thus voluntarily appears, and makes a 
settlement of his accounts, he cannot afterwards o} ject, in 
error, that the record does not show that he derived his 
trust from the Court, with which his settlement has be 
made.. tb. 


. In proceedings in the settlement of a guardian’s ace ounte, 


it need not appear that his successor was made a party; or 
from what Court such successor obtained his trust. _24. 


. Where a settlement of the accounts of a guardian is made 


with the Court, at his motion, and upon vouchers turnished 
by himself, he cannot, in error, avail himself of the fact that 
the record does not show that publication was made as or- 


dered.—b. 


. Where a suit is prosecuted for the benefit of a ward, the 


guardian should describe the ward upon the record, and 


indgment shonld pursue the nroce 
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PARENT AND CHILD. 
1. A father, as the natural guardian of the person of his child 
during infancy, has, by virtue of his relation, no authority, 
to exercise any control over the estate of the minor.- -_/- 
saacs, proc. am, v Boyd et al. 388 
2. The only legal authority with which he can be invested, 
must be derived from the competent authorities, and on giving 
the bond required by our statute; and therefore, as the na- 
tural guardian of the child, he can neither release or com- 
promise a suit, prosecuted by him, on behalf of the minor. 
ib. 385 
3. A father is not bound by the contract of the son, even for 
articles suitable and necessary, unless an actual authority 
be proved, or.the circumstances be sufficient to imply one. 
Owen v White. 435 
4. Where there is a clear omission of parental duty, in provi- 
ding for the maintenance of a child, the law subjects the fa- 
ther to the payment for necessaries, furnished by a third 
erson, upon the ground, that a neglect of duty in this be- 
alf, implies an authority to bind the parent._ .1b. 435 
5. If a father abandon his duty, so that his infant child is fore- 
ed to leave his house, he is liable for a suitable maintenance; 
but where the son voluntarily leaves his father’s house, the 
authority of the father to purchase necessaries is not im- 


plied. 1b. 435 
6. Whether the authority of a parent can be inferred from the 
proof, is a question of fact for the jury.—b. 435 


7. Where no evidence is given, from which an authority is in- 
ferrible, the Court may instruct the jury that the case is not 
made out; but where the slightest testimony is introduced, 
such instruction should never be given.—ib. 435 

8. Where no evidence is given, from which the authority of 
a parent is inferrible, and the Court refuse, upon applica- 
tion, to charge the jury to that effect, such refusal is an er- 
ror, for which the judgment will be reversed, and the cause 
remanded.—<b. 435 


PARTNERS. 
1. In an action by partners, upon a promissory note, payable 
to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named in the note at 
the time it was executed..-Hunley v Willis Lang & Co. 154 
2. Chancery will not consider the question of an alleged co- 
artnership in the purchase of lands, where neither the al- 
egations or proofs in the cause, recognise the existence of 
any agreement in writing in relation to such co-partnership. 
Larkins vy Rhodes. 195 
3. Whether money paid by one in pursuance of an alleged 
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oral agreement, to purchase lands in co-partnership, would 
authorise reliefin Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause; and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty.—-ib. 195 

4. So, where ona bill filed, charging a co-partnership in the 
purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object- . 
and there were neither allegations or proofs of an agreement 
in writing;--and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held- - 

First. .That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly. .That there being no proof of an agreement in 
writing, the case could not be considered, on the ground of a 
copartnership- -but was so far within the statute of frauds. 

Thirdly---That the allegations of a payment to the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery.. .ib. 195 

5, A complainant in Chancery, on a bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not correspond with the proofs.--Duren and Wal- 
ker v Parsons. 345 

6. Chancery will dismiss a bill, filed to render defendants 
accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged in anew a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply..-ib. 345 

7. As where one filed a bill, charging that a written agree- 
ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
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the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to com- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a patty to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden- -that while from the agreement set forth in the bill, 
the case was of that character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,-.-yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - .ib. 


PATENT. 


1. In the case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a legal sale have been complied with. 
Goodlet y Smithson. 

2. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgment at law.—ib. 

3. A patent cannot be considered as conveying any interest 
to the grantee anterior to its date.—Jones and Parsons’ heirs 
v Inge and Mardis’ heirs. 

4. But a patent may be shown to be connected with and to re- 
late back to a previous inchoate legal title—ib. 

5. But a mere stranger has no right to enquire if the recitals 
in a patent, be true or false._ 1b. 

6. So the recitals in a patent do not operate, so as to give a 
right of action, antecedent to its date.---tb. 

7. And where, for the purposes of a suit, it becomes neces- 
sary to connect the recitals in a patent, with an antecedent 
estate, the titles to such an antecedent estate, must be pro- 
duced._ _1b. 

8. The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title.--Bullock v Wilson. 

9. And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 
having issued on such receipt.- -ib. 

i0. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date... 7b. 
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11. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - 2b. 338 


PLEADINGS. 
1, Where a plaintiff declares in several counts, and a Court 
is requested to give the jury trying the cause, a general 
‘charge. such charge, if given, will be applied, in error, to 
any count which will sustain it..~ Derrick v Morris. 111 
. The objection, that grand jurors have not been selected and 
summoned, as required by law, may well be taken by plea 
in abatement to the indictment.--- The State v Williams. 130 
3. A substantial misnomer of either the christion or sur-name, 
is good matter of plea in abatement..-Lynes v The State. 236 
4. It may be well plead in abatement to an indictment, charg- 
ing one by the name of George Lyons, that defendant’s true 
name is George Lynes.. -ib 236 
Ifa plea, puis darien continuance, contain no legal matter of 
defence to the action on which issue need be taken by plain- 
tiff, and no issue is taken by the replication, and the replica- 
tion is demurred to, for want of issue joined,—judgment will 
be rendered for plaintiff, and the demurrer overruled, be- 
cause it opens all the pleadings to examination, and because 
the plea tenders no legal defence.---Isaacs, per proc. ami, v 
Boyd et al. 388 
6. A defendant in a criminal case, can not be compelled to 
select and rely upon one of several pleas, submitted by him. 
The Slate vy Greenwood. 474 
7. While the statnte of this State, authorising a party to file 
more pleas than one, does not include criminal cases,- -yet, 
the right thus to plead, exists at common law.—vib. 474 
8. One against whom an indictment is preferred, may well ob- 
ject, by plea, to the competency of a grand juror, who found 
the bill... The Slate v Middleton. 484 
9. Thus, it is a good plea to anindictment, that one ofthe grand 
jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned._ -ib. 484 
10. A plea in abatement, that one of the grand jury who found 
an indictment, was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the lime of an in- 
dictment found, would be bad. - -2b. 484 
11. Such a plea to be available, should aver, that the juror 
was not a free-holdes, or a house-holder, at the time his name 
was returned to the clerk, by the sheriff... ib. 484 
12. A plea in abatement, which, at the foot thereof, has the 
words, ‘‘ sworn to and subscribed in open Court:” signed 
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by the party pleading, and attested by the clerk, is suffici- 
ently verified, without a formal affidavit. _ ib. 

13. A plea in abatement, to the competency of a grand juror, 
who found the bill, may properly conclude with a prayer of 
judgment, that the indictment be quashed. - -ib. 

14. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most re- 
gular... -tb. 

15. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar toa subsequent indictment for the minor otlence— The 
Slate v Standifer et al. 

16.As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter... Ib. 

17.S0, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny.--Jb. 

18.Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L.. .the transactions inducing the indictments being aver- 
red to have been identical... 1b. 


PROCESS. 

1. Where original process issues against two, which is served 
upon one, and the plaintiff declares only against the party 
served,. though appearance is entered as for both, judg- 
ment rendered against both defendants is error..-Lucy and 
another v Beck. 


PROCHIEN AMI. 

1. A prochien ami is one, admitted by the Court to prosecute 
for an infant, because, otherwise, the infant might be preju 
diced by the refusal or neglect of his guardian. . ib. 

2. He is but a species of attorney, who may prosecute a right 
for an infant, but can do nothing to operate to its injury, 
and therefore, can not release or compromise a suit, prose- 
cuted on behalf of a minor —1b. 


PROPERTY, TRIAL OF RIGHT OF. 

1, A claimant of property levied on under execution, can not, 
it seems, under decisions of this Court, now avail himself 
of a defect in the judgment or decree, upon which it has is- 
sued.—Perkins and Elliott v Mayfield. 

2. It seems, that an issue between a plaintiff in execution, 
and a claimant of property levied on under it should con- 
form to the amount of the interest sought to be contested: 
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as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—ib. 


RECEIPT. 


Bs 


Le) 


A duplicate receipt of the receiver of public monies, in the 
land offices, is evidence of title, at any time before the is- 
suance of the patent... Birdwell v Bowlinger. 


. Whether admissible as such, after the issuance of a patent 


—quere ?—tb. 


. The duplicate receipt of the receiver of a land office, fur- 


nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title... Bullock v Wilson. 


RECEIVER OF PUBLIC MONIES. 


1. 


to 


A duplicate receipt of the receiver of public monies in the 
land offices, is evidence of title, at any time before the is- 
suance of the patent... Birdwell vy Bowlinger. 


. Whether admissible as such, after the issuance of a patent, 


quere ?._ .0b. 


. The receivers of public monies in the United States land 


offices, are public officers, whose appointments will be judi- 
cially recognised in the Courts of this State.—Bullock v 
Wilson. 


. The duplicate receipt of the receiver of a land office, fur- 


nishes, of itself sufficient evidence of title, to authorise a 
recovery, in trespass to try title.---ib. 


REDEMPTION, EQUITY OF. 


1. 


is) 


A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale... - 
Perkins & Elliott v Mayfield. 


. It seems, that an issue between a plaintiff in execution, 


and a claimant of property, levied on under it, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—ib. 


SALES BY SHERIFFS. 


i. 


That part of the act of eighteen hundred and nine, “‘re- 
specting runaway slaves committed to jail,’ which requires 
publication of the commitment of the slave in some news- 
paper, .contemplates a number of publications limited to 
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the number of papers published during the period between 
the period of first publication, to the expiration of six 
months after commitment.— Turner, proc. ami v Thrower. 

2. And the onus of proof, that publication in a case of this 
character, had been made as often as it could have been, 
within the six months, -rests upon the party claiming title, 
under a sale of such runaway slave, by the sheriff_ ib. 

3. So, where, in detinue for a slave, the defendant claimed ti- 
tle through a sale made by the sheriff, under this statute, 


and showed a publication, to a time, within a few days of 
the expiration of the six months after the first publication of 


commitment—it was held, that as the defendant did not 
prove that the publication was made as often as the paper was 
published, there was a failure to prove the publication as re- 
quired by the act. -1b. 

4. The notice of the sale of any fugitive slave, under this sta- 


tute, should be given for thirty days, after the expiration of 


the six months, from the first publication of the commitment: 
and the sheriff has no authority to advertise a sale, until 
this period has elapsed. - -ib. 

5. And it is not sufficient, that this notice of sale be given 
through a newspaper..-It should, as required by the act, 
be made uniformly, by publication in a newspaper, at the 
Court-house of the proper county, and at two other public 
places within the county. - .ib. 

6. Every act required of a sheriff, in making sale of a fugitive 
slave, under this statute, is a constituent part of the title 
vested in the purchaser; and to render such title valid, proof 
of such requirement, must be made by the party setting up 
title under the sale.—ib. 

7. The effect of the proviso of this statute, upon sales under 
it, is confined to sales where the requisitions of the act have 
been complied with. - -ib. 


SCHOOL LANDS. 

1. The school commissioners of the several townships in this 
State, are special corporations, and as such, have no pow- 
er to take and hold lands.— School Commissioners v JAikin. 

2. So, the school commissioners cannot maintain indebitatus 
assumpsit, against the vendee of lands, sold as the property 
of the township, to recover their price.—ib. 

3. But where lands, the property of a tow waht, are sold, le- 
gally, by the school coumissioners, and the + 
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the authority, where a vendee refused to comply with the 
Y> pty 

terms of sale, such lands, to effect a re-sale upon the terms 

prescribed in the statutes.—ib. 


. A condition imposed by school commissioners, in effecting a 


sale of a sixteenth section, thal if the vendee failed to comply 
with the terms of sale, by giving nol:s with security, the lunds 
should be resold and the jirst purchaser held responsible ,— 
would not, it seems, render void a contract of sale, or de- 
feat an action by the commissioners, to recover of the first 
purchaser, alter a legal re-sale, the difference of price be- 
tween the first and last sale.—zb. 

But where school commissioners, under such conditions, 
sold lands of the township, and on the refusal of the vendee 
to comply, effected a resale, at a price less than the minimum 
afficed by law- it was held that an action did not lay to re- 
cover of the first purchaser, the difference between the first 
and last sale... 


SHERIFF, 


. Where a plaintiff in execution fails or refuses, on the ap- 


plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff has reasonable 
doubts, whether the right in property levied on be in a de- 
fendant,—such sheriff cannot be compelled to receive the 
bond of a co-defendant, a surety, and sell the property,— 
Hall v MW? Henry. 

In proceedings by motion, against a sheriff, seeking to make 
him liable, under the acts of eighteen hundred and seven, 
and eighteen hundred and nineteen, for failing to return an 
execution, the plaintiff is required, in his notice, to inform 
the sheriff, on which of the two acts, authorising the pro- 


ceedings, he relies .-flill v Fhe State Bank. 
To Warrant a judgment against a sheriff, the record of the 


proceedings must also shew, that it was proved, that the 
sheriff did not return the execution.—The failure to return, 
in these summary proceedings, can not be presumed: and 
every thing necessary to sustain the judgment, must appear 
on the record... 1b. 

In acase of this character, a discontinuance of the pro- 
ceedings as to sureties, who are not served with notice, is 
not necessary: and if done, it does not prejudice the pro- 
ceedings against the sheriff. _ib. 


. The proceedings authorised by these statutes, even con- 


struing them in pari materia, are not restricted to the return 
term of the execution.---ib. 
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SLAVE, MALICIOUS KILLING OF. 

1. That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new offence, 
punishable by indictment, setting out specially the terms 
used in the constitution.—-- The Slate v Coleman. 

2. So, a count in an indictment, charging one with maliciously 
depriving a slave of life, &c., held tu be defective .---ib. 


SLAVES. 


1. Where a deed of gift of a slave, was made by one to his 
daughter in the State of North Carolina in 1810, which 
did not appear to have been attested and proved, or acknow- 
ledged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama:—in detinue, by the husband 
of the daughter, it was held— 

First. -That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 

Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 
der the donee... Buri v Kimbell. 

2. The covenant of the hirer of a slave, to return it to the 
owner at the expiration of the term,--is discharged by the 
death of the slave.—Perry v Hewlett et al. 

3. But the hirer of a slave is bound, on his covenant, to pay 
the price agreed on, notwithstanding the death of the slave, 
before the term of service expires.—ib. 

4. But where, on an entire contract, by covenant to pay, a 
particular sum for the hire of two slaves for a certain term, 
one of the slaves dies, and the other is taken by the owner, 
out of the possession of the hirer, without his consent, be- 
fore the expiration of the term,.-the covenant of the hirer 
to pay for the hire of both slaves, is thus discharged. - -ib. 

5. A guardian can not maintain assumpsit to recover the va- 
lue of a slave, the property of the ward, who has been hired 
by such guardian, to the defendant, and whose death is 
alleged to nave been caused by the negligence of the hirer. 
Sutherland v Goff. 

6. And this, although a promise to pay what an arbiter 
should determine, be alleged, as made... -ib. 


SLAVES, FUGITIVE. 

1, That part of the act of eighteen hundred and nine, ‘‘re- 
specting runaway slaves committed to jail,” which requires 
publication of the commitment of the slave in some news- 
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paper, -contemplates a number of publications limited to 
the nuinber of papers published during the period between 
the period of first publication, to the expiration of six 
months after commitment.— Turner, proc. ami v Thrower, 


. And the onus of proof, that publication in a case of this 


character, had been made as often as it could have been, 
within the six months,.-rests upon the party claiming title, 
under a sale of such runaway slave, by the sheriff_ .1b. 


. So, where, in detinue for a slave, the defendant claimed ti- 


tle through a sale made by the sheriff, under this statute, 
and showed a publication, to a time, within a few days of 
the expiration of the six months after the first publication of 
commitment—it was held, that as the defendant did not 
prove that the publication was made as oflen as the paper was 
published, there was a failure to prove the publication as re- 
quired by the act.- -2b. 


. The notice of the sale of any fugitive slave, under this sta- 


tute, should be given for thirty days, after the expiration of 
the six months, from the first publication of the commitment: 
and the sheriff has no authority to advertise a sale, until 
this period has elapsed.- -tb. 


. And it is not sufficient, that this notice of sale be given 


through a newspaper...It should, as required ‘by the act, 
be made uniformly, by publication in a newspaper, at the 
Court-house of the proper county, and at two other public 
places within the county. - -ib. 


. Every act required of a sheriff, in making sale of a fugitive 


slave, under this statute, is a constituent part of the title 
vested inthe purchaser; and to render such title valid, proof 
of each requirement, must be made by the party setting up 
title under the sale.—zb. 


. The effect of the proviso of this statute, upon sales under 


it, is confined to sales where the requisitions of the act have 
been complied with... -7b. 


SUNDAY. 


1. 


Where a note, upon which days of grace are not allowed, 
is drawn on Saturday, payable one day after date, such note 
is payable on the Monday following, and suit thereon can 
not be commenced on the day of the date of the note, on 
the ground, that the day following is Sunday..- Sanders & 
Harrison v Ochiltree. 


. But this rule does not apply where a note falls due on a 


Sunday, subsequent to the next day after its date: as in 
such case, the day of payment is the day previous to that 
appointed for performance. . .1b. 
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SUPERSEDEAS. 

1. Where, by a transcript appended to a writ of error, prop- 
erly certified, it appeared that a petition had been filed to 
supersede an execution, on the ground, that property, more 
than sufficient to pay oif the judgment on which it issued, had 
been levied on and sold, under. a previous execution, and 
by the returns on this latter execution, certified as part of 
the transcript, the facts alleged in the petition, were shewn 
to be true,-. -1t avas held. - 

First. That it could not be objected, in this Court, that 
the executions were no part of the transcript, unless ap- 
pearing by bill of exceptions. 

Second. -That the Court below erred, in quashing the su- 
persedeas, the case appearing to have been heard on the 
merits.. - Baylor vy M’ Gregor & Darling. 


SURETY. 

1. Where a plaintiff in execution fails or refuses, on the appli- 
cation of a sheriff, to give a bond of indemnity, as directed 
by the statute of 1807, and the sheriff has reasonable doubts 
whether the*right in property levied on, be in defendant,— 
such sheriff cannot be compelled to receive the bond of a 
co-defendant, a surety, and sell the property. —Hall vy ’- 
Henry. 

2. That one becomes the surety of another to his bond as exe- 
cutor, is a sufficient consideration to support a decd of trust. 
Perkins and Ellioit v Mayfield. 

3. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,--it was held, that the slave could not be sold under 
an execution issued upon a decree obtained against the exe- 
cutor, as such---it appearing that out-standing claims still 
existed, upon which the sureties might be liable. - 7b. 

4. One notified by a surety, under the statute af 1821, to put 
in suit any bond, bill or note, held against a principal and 
surety,—is not bound first to sue the principal..-Scolt v 
Bradford. 

5. Allthat this statute requires, is, that on written notice from 
the surety, the creditor shall put the claim in suit, in a rea- 
sonable time, and prosecute the same with diligence, and, 
failing to do so, the surety is discharged.- -ib. 

6. And the benefit conferred on the surety, (by the first section 
of the same statute,) is, that if the creditor omit to join the 
principal in the suit, the surety has the right, by notice to 
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his principal, to get judgment against him, at the same time 

judgment is obtained against himself, by the creditor.—ib, 443 
7. Chancery will not relieve a surety to a note, from a judg- 

ment at law, which judgment he submitted to, without an 


attempt at a legal detence,---on the ground, that he has dis- 


covered since the rendition of the judgment, that other sure- 
t! ythe same uote, have discharged themselves of the 
no ind he supposttion, that he can effect a discove- 
ry from the plainiitls,---the facts showtug great neglect and 


jnpattention on the part of the complainaut.---.2? Grew Vv The 


} > }. Aw 
Tombeckbee Bank. 5A 
TAX COLLECTOR 
1. The several County Courts of this State, have no jurisdic- 
tion, whatever, of the offence created in the twelfth section 
b] , 
of the act of 1821, providing a penalty where a tax collec- 
tor makes a false return of taxable property, with a view to 
defraud the County or State. —Patilla vy The Governor. 232 


TITLE. 

1. In the case of sales of lands, by the United States, the 

law gives the right, and the patent is to be considered not 

as the title, but as the evidence, by which it is shewn that 

the prerequisites of a legal sale have been complied with. 
Goodlet v Siniithson. 245 
. A purchaser of lands from the United States, by the act of 
entry and payment, acquires an inchoate legal title, which 
may be alieuned, descend, or be divested in the same man- 
ner as any other legal title.—7. 

3. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgmentat law.—zib. 245 

4. A patent cannot be considered as conveying any interest 
to the grantee anterior to its date.—Jones and Parsons’ heirs 
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v Inge and Mardis’ heirs. 327 
5. But a patent may be shown to be connected with and to re- 
late back to a previous inchoate legal title—vb. 327 


6. The duplicate receipt of the receiver of a land’office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title.--Bullock v Wilson. 338 

. And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 
having issued on such receipt.- ib. 

8. A patent would not, of itself, be evidence of title, in a suit 

commenced anterior to its date... -10. 338 
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9. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - 1b. 


TOWN. 

1.. The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,.-with a due regard to 
individual interest. . . Slate vy Mayor and Aldermenof Mobile. 

2. The extent of the powers of a corporation, is to be ascer- 
tained by a referenca to such grants as the legislature has 
made in its favor. . .tb. 

3. And acorporation can have no rights, except such as are 
specially granted; or, as are incidental to, or necessary to 
give effect to the powers specially granted. - -ib. 

4. Acity corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such power, expressly, by its charter, 


or in carrying out an incident to such express delegation.-ib. 


5. Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more difficult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term.—tb. 

6. At common law, where the matter, arising on an inquiry 
as to a nuisance, consists in the obstruction of a highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious. - -ib. 

1. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance - -tb. 

8. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,.-one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ _on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,.- - 

First--That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
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remain open, of that width, independent of any act to be 
# done by the corporation. 
Secondly.-That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 
Thirdly--That in such a case, Chancery might well enter- 
tain a bill in the nature of an information, filed by the State’s 
. counsel, for the object of affording redress.---ib. 279 


TRESPASS TO TRY TITLES. 

1, The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself sufficient evidence of title, to authorise a 
recovery, in trespass to try title.---Bullock v Wilson. 338 

3. And it would seem unnecessary for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 


having issued on such receipt.——ib. 338 
4. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date _ 1b. 338 


5. Yet it might not be error to admit such patent in evidence, 
in a suit commenced previous to its issuance, where its ob- 
ject is to show a confirmation of the inchoate legal title ob- 
tained through a certificate.—7b. 338 
6. In the action of trespass to try title, a question to a wit- 
ness of—‘*What isthe value of the land and premises sued 
for,’’—would be irrelevant. _ -ib. 338 
7. Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of. .“‘ Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?”’__and ‘ Is not the situation of the premises such, 
as to be wholly useless to any one?’’—would be improper, 
even in mitigation of damages. - -1b. 338 ‘ 





TRUST. 


1. Where A executed a deed of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by B, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
seifto prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie- - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power to set aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 
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4. 


5. 


6. 


to take from a party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before tne sale, he should 
not have benefit irom his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the decd—liable to a return to A, 
on payment of the trust debt. 

Secondiy--That a payment made by A to 
ticular direction as to its application, might well be applied 
by B, tothe payment of a debt, other than that secured by 
the trust deed. 

Thirdly. ~That a payment made by A to B, and charged 
to have been extorted as usurious interest—the usury not 


B, without par- 


being denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 


A, should be credited against the trust debt... Driver v. 
Fortner. 

It seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. - ib. 
That one becomes the surety of another, to his bond as 


executor, is a sufficient consideration to support a deed of 


trust.---Perkins § Elliott v Mayfield. 

A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy aud sale._ —ib. 
Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties toa bond as ex- 
ecntor,---and by the terms of the deed, the sureties were 
authorised to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they 
might choose,---it was held,that the slave could not he sold 
under an execution issued upon a decree obtained against 
the executor, as such—it appearing that outstanding claims 
still existed, upon which the sureties might be liable._ _i). 
Whether money paid by one in pursuance of an alleged 
oral agreement, to purchase lands in co-partnership, would 
authorise relief in Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it isto be received with 
caution, and must establish the cause with clearness and 
certainty.--Larkins v Rhodes. 


VENDOR AND VENDEE. 


1, 


In an action, by a vendor, to recover the amount of a note, 
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given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to do so. ---M’ Coy v Moss and New- 
berry. 

. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the-vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note--it was 
held. -First,.-That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration. . -Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-— White, adm’r v Beard. 


we 


VERIFICATION. 

1, A plea in abatement, which at the foot thereof, has the 
words ‘‘ sworn to and subscribed in open Court;” signed 
by the party pleading, and attested by the clerk, is suffi- 
ciently verified, without a formal affidavit.— The State v 
Middleton. 


WITNESS. 

i. In the action of trespass to try title, a question to a wit- 
ness of—‘‘What isthe value of the land and premises sued 
for,’’— would be irrelevant.. - Bullock y Wilson. 

2, On the examinations of a witness, in chief, it is not permis- 
sible to ask questions, as to the opinions or conclusions of 
such witness, unless where the opinion is an inference of 
skill and judgment. - .2b- 

3. Though in cross examinations of a witness, it is allowed to 
make pointed and direct inquiries—yet such direct inqui- 
ries must be confined to the elucidation of legal testimony .—ib 

4. Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of. .‘‘ Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?’’_.and “Is not the situation of the premises such, 
as to be wholly useless to any one?””—-would be improper, 
even in mitigation of damages.. 1b. 


WRITING. 
1. Where a writing is offered in evidence, under the common 


counts in assumpsit, its execution must be proved.—Hunley 
v Willis Lang & Co. 
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